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Introduction
1.

2.

This is the departmental report on the Financial Services Legislation Amendment Bill. The
report is in two parts:


Part A discusses the main issues raised in submissions (page 6).



Part B provides a clause-by-clause analysis of submissions (page 12).

A summary of our recommendations to the Committee is provided on page 2. A list of
acronyms used throughout the report is provided on page 5.

Background
3.

The Financial Services Legislation Amendment Bill is a Government Bill that was introduced
on 3 August 2017, and referred to the Economic Development, Science and Innovation
Committee after its first reading on 7 December 2017. It is due to be reported back to the
House of Representatives by 31 July 2018.

4.

By amending the Financial Markets Conduct Act 2013 and the Financial Service Providers
(Registration and Dispute Resolution) Act 2008 and repealing the Financial Advisers Act
2008, the Bill does two main things:
a.

It overhauls the current regulatory regime for financial advice to improve the availability
and quality of financial advice.

b.

It makes changes to address the misuse of the Financial Service Providers Register.

5.

The Bill also makes minor changes to address technical issues that have arisen since the
implementation of the Financial Markets Conduct Act.

6.

The Committee received 72 written submissions on the Bill:

7.



28 were from financial service firms (including small and large financial advice firms,
banks, KiwiSaver funds, insurance companies, trustee companies, and other financial
services firms)



17 were from industry or professional bodies (representing the interests of financial
advisers, financial service providers, insurance companies, banking entities, investors,
chartered accountants, retirement villages and exercise facilities)



eight were from law firms



seven were from individual members of the public



six were from individual financial advisers (including Registered Financial Advisers and
Authorised Financial Advisers)



five were from consumer interest groups or dispute resolution schemes



one was from the Code Working Group that is developing the new code of conduct for
financial advice.

A total of 33 submitters made oral submissions to the Committee on 3 and 10 May in
Wellington and 11 May in Auckland.
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Recommendations
8.

The Ministry of Business, Innovation and Employment recommends the following
amendments to the Financial Services Legislation Amendment Bill in response to the
submissions to the Committee, as set out in the table below.

Summary of recommended amendments
The item numbers in the table refer to the corresponding items in Part B of the report.
Commencement and Part 1 of the Bill
Item 3.2

Bring the Financial Service Providers Act amendments relating to deregistration into
force by Order in Council, with the default commencement date of 1 May 2020

Item 3.7

Clarify that advice relating to switching funds within KiwiSaver or other managed
investment schemes is covered by the regime

Item 3.16

Clarify the example to make clear that if a provider has no retail clients in respect of its
financial advice service, it does not need to be licensed as a financial advice provider

Item 3.17

Amend the reference to “financial advice service provider” in section 389(2) to refer to
“financial advice provider”

Item 3.19

Clarify that individuals cannot obtain a licence covering authorised bodies

Item 3.20

Require the Financial Markets Authority to give notice of its intention to impose certain
conditions on applicants or licensees

Item 3.23

Include a regulation-making power that would allow the regime to be extended to
other forms of financial plans

Item 3.32

Ensure that a financial advice service is regulated, even if one entity (X) engages
another entity (Y) to provide advice on X’s behalf, and ensure that duties and liability
provisions apply

Item 3.33

Enable providers to engage individuals who are not required to be registered or
subject to the Financial Advisers Disciplinary Committee, if they only provide advice to
wholesale clients

Item 3.35

Clarify that advice is financial advice when it is given to a client

Item 3.62

Clarify that the duty to prioritise client interests does not require unreasonable steps

Item 3.80

Ensure that the regulation-making power enables regulations to provide for different
disclosure requirements depending on how consumers source financial advice

Item 3.81

Clarify that financial advice given by nominated representatives should be tightly
controlled by the financial advice provider that has engaged them

Item 3.86

Carry across the additional relevant protections from the Financial Advisers Act and
apply them to financial advisers and nominated representatives reporting a breach

Item 3.91

Enable regulations to prescribe the manner in which the list of nominated
representatives held by the financial advice provider must be maintained

Part 2 of the Bill
Item 5.6

Require those who are issuing or managing means of payment to register on the
Financial Service Providers Register

Item 5.8

Require financial service providers that are reporting entities under the Anti-Money
Laundering and Countering Financing of Terrorism Act 2009 to register on the
Financial Service Providers Register
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Item 5.14

Provide that, in prescribed circumstances, requirements in the Financial Service
Providers Act may still apply to providers even if their services are below a de minimis
threshold referred to in new section 7A(2)(c) of the Financial Service Providers Act

Item 5.16

Enable the Registrar to deregister a provider if it is an undischarged bankrupt or has
met certain other disqualification criteria in a similar overseas jurisdiction

Item 5.17

Enable the Registrar to request confirmation at any time that a provider is providing
services in New Zealand or meeting the other registration requirements relating to
preventing misuse of registration

Item 5.18

Enable the Registrar to deregister providers if they commit a serious breach of any
registration-related advertising restrictions to be prescribed in regulations

Item 5.19

Insert a cut-off period for reregistration applications after a provider has been
deregistered

Item 5.20

Clarify the example relating to the registration of financial advisers so that the
example achieves its intended purpose

item 5.21

Clarify when the Registrar can deregister a financial adviser for not being engaged by
a financial advice provider

Item 5.23

Expand the regulation-making power relating to registration-related advertising
restrictions so that regulations can specify the circumstances in which the prescribed
information must be provided

Item 5.25

Clarify the instances in which dispute resolution schemes are required to report
certain breaches to regulators and provide a regulation-making power to specify any
additional types of breaches that must be reported

Item 5.33

Enable the Registrar to share information about financial product market licensees
with the Financial Markets Authority

Part 3 and Schedules 1-4 of the Bill
Item 6.1

Revoke every exemption notice made under the Financial Advisers Act that is still in
force on the commencement of the new regime

Item 7.7

Clarify that transitional licence applications must be made before the start date of the
new regime

Item 7.9

Require that if a full licence covers the same type of financial advice as a transitional
licence then the transitional licence does not apply in relation to that type of financial
advice

Item 7.11

Remove the requirement for the Financial Markets Authority to check controls and
supervision over authorised bodies for transitional licences

Item 7.12

Allow providers who are not qualifying financial entities who currently hire nonregistered staff who give class advice to be able to engage those staff as nominated
representatives in the transitional period to give equivalent advice

Item 7.14

Provide that certain procedural licensing requirements in the Financial Markets
Conduct Act do not apply for the purpose of transitional licensing

Item 7.17

Provide that an individual licensed as a financial advice provider in the new regime,
who was formerly an authorised financial adviser or registered financial adviser, is
covered by the competency safe harbour

Item 7.22

Clarify that the power to make transitional regulations applies to provisions of the
Financial Markets Conduct Act or Financial Service Providers Act that relate to
implementing the changes in the Bill

3

Item 7.23

Remove the need for authorised financial advisers and qualifying financial entities to
apply for renewal on or after the date of Royal Assent of the Bill

Item 7.25

Provide transitional provisions that apply to financial advisers authorised to provide
personalised discretionary investment management services under the Financial
Advisers Act immediately before commencement

Item 7.30

Require that subsidiaries of wholesale clients also be treated as wholesale clients

Item 7.48

Clarify that the exclusion in relation to lawyers and accountants and other excluded
occupations only applies to activities necessary to support those occupations

Item 7.57

Clarify that advice given for purpose of complying with lender responsibilities in
relation to credit-related insurance is also excluded from the financial advice
regulatory regime

Item 7.58

Expand the exclusion in relation to lender responsibilities so that it covers advice that
is both given in order to comply with the lender responsibilities and advice that is a
reasonably incidental consequence of complying with the lender responsibilities

Item 7.73

Amend the Bill to clarify that the application of the code of conduct is not limited to the
moment when financial advice is given, but rather applies to persons that give
financial advice

Item 7.77

Refer to “continuing professional development” rather than “continuing professional
training”

Item 7.85

Provide that the six-month period after which new providers are required to become
registered will commence on a date specified by Order in Council

9.

The recommended amendments to the Bill are subject to Parliamentary Counsel Office
advice concerning how best to express each recommendation in the legislation.

10.

We also request that the Committee agree that the Parliamentary Counsel Office may also
include in the revision-tracked version any minor or technical amendments to the Bill
recommended by them.

Sharon Corbett
Manager, Financial Markets Policy
Building, Resources and Markets Group
Ministry of Business, Innovation and Employment

4

List of Acronyms
AFA

Authorised financial adviser

AML/CFT Act

Anti-Money Laundering and Countering Financing of Terrorism Act 2009

CCCF Act

Credit Contracts and Consumer Finance Act 2003

DIMS

Discretionary Investment Management Service

DRS

Dispute resolution schemes

FA Act

Financial Advisers Act 2008

FADC

Financial Advisers Disciplinary Committee

FATF

Financial Action Task Force

FMA

Financial Markets Authority

FMC Act

Financial Markets Conduct Act 2013

FSP Act

Financial Service Providers (Registration and Dispute Resolution) Act 2008

FSPR

Financial Service Providers Register

MBIE

Ministry of Business, Innovation and Employment

QFE

Qualifying financial entity

RFA

Registered financial adviser
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Part A: Main issues raised in submissions
1.

Part A discusses the following main issues raised in submissions:
a) Duty to give priority to client’s interests
b) Exclusions – including for lawyers and accountants
c) Distinguishing between sales and advice
d) Conduct of nominated representatives
e) Reporting requirements for dispute resolution schemes
f)

Addressing misuse of the Financial Service Providers Register

Duty to give priority to client’s interests
The Bill introduces a universal duty to give priority to the client’s interests
2.

One of the key statutory duties in the Bill is to give priority to the client’s interests (clause 27,
section 431J). This duty requires a person giving financial advice to put the client’s interests
first when there is a conflict between the client’s interests and their own interests (or the
interests of a firm or person associated with the advice-giver).

3.

In practice this means that if the person giving the advice would benefit from recommending
one particular product (for example, if they stand to receive a commission from the sale), but
it is in the client’s interests not to acquire that product, then the person giving the advice must
not recommend that product. They should not make a recommendation where it is not in the
client’s interests to follow that recommendation. Nor should the person giving advice
recommend one product over another product that would better serve the client’s interest in
order to advance their own interests.

The duty does not require providers to consider every product on the market
4.

Many submitters support this new duty and agree it will lead to better outcomes for
consumers and increase confidence in financial advice.

5.

However, some submitters have requested changes to the wording of the duty to clarify how
it would apply. In particular, a number of submitters have requested drafting changes to
clarify that the duty would not require people who give advice to recommend products
outside of their own suite of products. These submitters are seeking clarity that the duty is
limited by the nature and scope of the advice and does not, for example, require a person
who gives financial advice at a bank to send a customer to a competitor if another bank has
a product that would serve the client’s interests better (e.g. a lower interest rate on a loan).

6.

We do not consider that the suggested clarification is required. The duty to give priority to
client’s interests is about conflict-management, and does not require advisers or providers to
consider every product on the market. Moreover, the duty to ensure the client understands
the nature and scope of advice (clause 27, section 431I) makes it clear that the scope can be
limited but that the client needs to understand where this is the case.

Some submitters thought the duty should not apply to wholesale clients
7.

Some submitters have suggested this duty should not apply to advice given to “wholesale
clients” (as defined in the Bill – this includes large or institutional clients). Their argument is
that wholesale clients do not need to the protection of this duty and that having to comply
with it will complicate the advice process.
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8.

We consider this duty should apply to financial advice given to wholesale clients. We believe
wholesale clients should have their interests prioritised when they seek financial advice, as is
the case when they seek many other forms of professional advice. We also think that
applying the duty to all regulated financial advice (not just the advice given to retail clients)
will protect the interests of less-sophisticated wholesale clients.

Some submitters noted the duty may be too broad
9.

In oral hearings it was noted that the wording “including by taking all reasonable steps” may
be too broad and could imply it requires taking unreasonable steps. We recommend one
drafting change to clarify that the duty to prioritise client interests does not require further
action beyond “taking all reasonable steps”.

Exclusions – including for lawyers and accountants
10.

Some submitters expressed concern about the exclusion for lawyers and accountants from
the financial advice regulatory regime. The Committee asked officials for further information,
including different examples of when the exclusions may apply.

The exclusion is narrowly focussed on activities in the ordinary course of that occupation
11.

The exclusion is narrow and only applies to financial advice given in the ordinary course of
carrying on the occupation of a lawyer or accountant. The exclusion is not a new feature of
the regime and has been carried over from the FA Act.

12.

The exclusion recognises that advice on legal or accounting matters may sometimes be
viewed as technically falling within the definition of financial advice under the Bill, i.e. “a
recommendation or…opinion about acquiring or disposing of (or not acquiring or disposing
of) a financial advice product”.

13.

The following are generic examples of conduct that may be subject to the exclusion. They
are provided to assist the Committee and are for illustrative purposes only. Whether financial
advice has been provided and whether any advice falls within the scope of the exclusions will
depend on the particular facts and circumstances. In some cases, financial advice as defined
under the Bill may not have been provided. However, the exclusion helps to clarify that the
relevant activities are not subject to the Bill. Examples of activities which may be subject to
the exclusion are as follows:
a.

An accountant, providing advice to a client on the tax implications of an investment,
advises against a particular investment due to adverse tax implications.

b.

An accountant who is administering a deceased person’s estate notifies the
beneficiaries of their cash inheritance and suggests they place the inheritance in a bank
term deposit until they have decided how to use or invest it.

c.

A lawyer advises a client on the potential purchase of the shares of a business. After
identifying various adverse legal risks during the due diligence process, the lawyer
advises against purchasing shares in the business.

d.

A client is considering two potential life insurance policies and asks a lawyer to review
the legal terms and conditions of the policies. The lawyer advises that, based on the
terms and conditions, Policy X may be more suitable given the client enjoys paragliding
because Policy X provides cover for extreme sport accidents, whereas Policy Y
excludes cover.

e.

A client considering investing into a company asks an accountant to review the financial
statements of the company. The accountant advises that based on the statements, the
company seems to be performing well financially.
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14.

If lawyers or accountants are giving financial advice beyond the scope of the exclusion
without complying with the requirements of the financial advice regulatory regime, then this
would be an enforcement matter for the FMA and the respective professional bodies.
Examples of activities that would not be covered by the exclusion include:
a.

An accountant providing a second opinion on an investment plan prepared by a
financial adviser.

b.

A lawyer administering a deceased person’s estate informs the beneficiaries of their
cash inheritance and advises them to use the money to invest in a specific KiwiSaver
Scheme.

Lawyers and accountants are separately regulated
15.

The exclusion does not mean that financial advice given by lawyers and accountants is
unregulated. It instead recognises that lawyers and accountants are subject to separate
regulation. Lawyers and accountants are required to act competently and comply with client
care duties. They can be subject to disciplinary sanctions for failure to meet those duties.

16.

For the narrow range of activities subject to the exclusion – recognising that it only covers
activities in the ordinary course of the occupation – it is considered appropriate that those
activities be regulated under the regulatory regimes for lawyers and accountants rather than
under the financial advice regulatory regime.

We recommend clarifying the narrow scope of the exclusion
17.

For the reasons outlined above, we consider it important to retain the exclusion. However,
we recommend that the wording of the exclusion be amended to make the narrow scope of
the exclusion clearer. We recommend clarifying that advice is only excluded from the Bill’s
regulatory regime where it is:
a.

in the ordinary course of a lawyer’s/accountant’s occupation or other excluded
occupation (as is currently the case under the FA Act and Bill as introduced); and also

b.

the advice is necessary to support that occupation.

18.

This would make clear, for example, that activities are not excluded from the regime simply
because it has become a habit for lawyers or accountants to undertake those activities.

19.

We consider that the proposed clarification draws an appropriate line between activities that
are captured and excluded under the regime and should not create any significant problems
for the relevant occupations. However, we have not been able to test our specific
recommendation with the relevant professional bodies.

20.

In the event that there are further specific activities carried out by the relevant professionals
that should be excluded from the regime, they would be more appropriately dealt with by
making targeted regulations exempting those activities (rather than retaining the current
broad “in the ordinary course” test). We intend to contact the relevant professional bodies
once the Select Committee has reported back on the Bill to confirm that there are no
unintended impacts from our recommended change to the Bill.

The exclusion for “ancillary” activities is also narrow
21.

Some submitters also expressed concern that travel agents selling travel insurance or motor
vehicle dealers selling warranty insurance were excluded from the regime.

22.

We consider that the examples of travel agents or motor vehicle dealers giving advice when
selling insurance are not excluded from the regime. The relevant exclusion was narrowed
from advice “incidental” to another business under the FA Act, to advice that is “ancillary” (i.e.
necessary to support) to another business under the Bill. The change was made because we
considered the current exclusion in the FA Act may have been unduly broad.
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Distinguishing between sales and advice
The FA Act includes differing standards which cause consumer confusion
23.

The FA Act includes three different categories of financial adviser (AFAs, RFAs and QFEs),
two different categories of financial products (category 1 – complex products and category 2
– more simple products) and two types of financial advice (class or personalised).

24.

One of the key findings of MBIE’s review of the FA Act was that these distinctions were
causing confusion for consumers who did not understand that they might have fewer
protections, depending on the type of adviser that they dealt with.

The Bill includes universal duties
25.

The Bill does not distinguish between different categories of products or advice. Clause 27 of
the Bill introduces duties that apply to all businesses (financial advice providers) and
individuals (financial advisers and nominated representatives) who give regulated financial
advice.

Some submitters want the Bill to distinguish between sales and advice
26.

Some submitters suggest that the Bill should distinguish between ‘sales’ (when a product
provider only deals with its own products) and ‘advice’ (when a financial adviser can consider
products from a range of different providers). They suggest that anyone who can only deal
with products from one provider should have the word ‘sales’ in their title to differentiate them
from an ‘independent’ financial adviser. These submitters are of the view that this is the only
way to help consumers understand the difference between these services.

27.

In 2016 MBIE consulted on an option which distinguished sales from advice. This option was
included in MBIE’s Regulatory Impact Statement on the review of the FA Act but was not a
preferred option.1 We were concerned that this would exacerbate some of the issues with the
current regime (i.e. by holding some people to lower or fewer standards and expecting
consumers to understand this because they have a different title). We were concerned that
this would pose a risk to consumers who might not understand the limited protections when
dealing with ‘salespeople’. It may also reduce access to advice, as some businesses may
choose to only provide ‘sales’ in order to avoid any additional compliance costs.

MBIE thinks that the Bill provides sufficient clarity for consumers
28.

We do not recommend any changes in response to this issue. We think that the Bill provides
sufficient clarity to consumers through the duty to ensure the client understands the nature
and scope of the advice and the disclosure requirements, which are to be set in regulations.
These duties mean that consumers will understand whether someone is only able to
consider one product, or able to consider the entire market. Moreover, applying the same
duties to anyone who gives financial advice (irrespective of whether they consider one
product or the entire market) will ensure the strongest protection for consumers.

Conduct of nominated representatives
Some submitters are seeking clarity on the limited discretion of nominated representatives
29.

The Bill allows a licensed financial advice provider to engage financial advisers or nominated
representatives to give advice on its behalf. It is intended that the advice that a nominated
representative gives will be tightly controlled by the systems, process and limitations
imposed on them by the financial advice provider (clause 27, section 431Q(a)). Financial
advisers, on the other hand, will have more discretion in the advice that they can give.

1

See Regulatory impact statement: Review of the Financial Advisers Act 2008, 29 June 2016: http://www.mbie.govt.nz/publicationsresearch/publications/business-law/RIS%20-%20Review%20of%20the%20Financial%20Advisers%20Act%202008.pdf
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30.

Some submitters have suggested that the Bill does not go far enough to specify that a
nominated representative can exercise less discretion than a financial adviser.

The Bill could be clearer in describing the advice a nominated representative can give
31.

We recommend that the Bill be amended to clarify the policy intent – that a nominated
representative can only give financial advice that is tightly controlled by the processes and
systems of the licensed financial advice provider, who is ultimately accountable for the
advice.

Some submitters are concerned about nominated representatives changing providers
32.

Some submitters have also suggested that the Bill will make it easy for nominated
representatives to move from one financial advice provider to another as they are not
individually registered. This includes the New Zealand Bankers Association who submitted
that the Bill should allow for regulations to be made that would introduce a mandatory
reference-checking regime for financial advice providers hiring nominated representatives.

33.

The proposal by the New Zealand Bankers Association raises a number of important issues
around the rights of people who would be subject to such references. For example, we are
concerned that this proposal could be manipulated by coercive employers. Moreover, we
note the proposals have not been subject to public consultation and could have broader
implications for the industry.

The Bill provides adequate incentives on businesses to have robust recruitment processes
34.

At this time, we do not recommend a change to the Bill. We consider that the Bill already
includes adequate incentives on businesses to have in place robust recruitment processes.
In particular, the Bill makes providers fully accountable for the advice of their nominated
representatives.

Reporting requirements for dispute resolution schemes
The FSP Act includes a duty on dispute resolution schemes to share information with regulators
35.

Under the FSP Act, government-approved dispute resolution schemes are required to notify
the relevant regulator (e.g. the FMA) if they receive a series of material complaints about a
financial service provider.

36.

In 2017 MBIE consulted on whether to amend this provision to allow for information to be
shared more frequently. Many submitters were in favour of amending the provision. We
heard concerns that the current wording in the FSP Act might prevent the regulator from
being informed of a significant one-off complaint which could indicate a systemic issue.

37.

The Bill requires the schemes to notify the regulators if a member "has contravened, may
have contravened, or is likely to contravene" relevant legislation "in a material respect". It
also requires the schemes to notify the regulator if they receive a material complaint in
relation to certain providers.

We disagree with submitters who want to retain the current approach of the FSP Act
38.

Many submitters oppose this change and argue that it could reduce the effectiveness of the
dispute resolution schemes. They suggest that financial markets participants might be
unwilling to participate in the dispute resolution process if they were concerned that the
regulator might also take action.

39.

We disagree. We think that regulators should be informed of significant breaches of the law,
even if they are discovered following a single complaint.
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However we recommend a change to the Bill to clarify the intent of the provision
40.

Other submitters agree with the intent of the change, but think that the drafting needs to be
amended to ensure that the schemes do not refer every complaint received to relevant
regulators, as this will be an unnecessarily large administrative burden for both the scheme
and the regulators.

41.

We recommend that the duty be amended so that it only applies once the dispute resolution
scheme has reasonable grounds to believe that a participant has contravened, or is likely to
contravene, relevant legislation in a material respect. This will require the schemes to
consider evidence provided by the complainant and the member in order to determine if a
material contravention has occurred. We also recommend that a regulation-making power be
inserted to allow regulations to prescribe additional instances in which information must be
shared with the regulator.

Addressing misuse of the Financial Service Providers Register
Some submitters note the Bill may result in loss of oversight of some providers
42.

Most of the submissions about the measures to address misuse of the FSPR were
supportive of the intent to address the misuse. However, some submitters raised concerns
about unintended implications of the Bill’s proposals, including losing oversight of some of
the financial service providers that are genuinely providing services from New Zealand and
that we need to be aware of to comply with FATF recommendations2.

We recommend some changes to retain oversight for Anti-Money Laundering purposes
43.

2

We agree that the changes in the Bill may inadvertently result in loss of oversight of some of
the financial service providers that we want to be aware of in relation to Anti-Money
Laundering supervision, so we are recommending a change to ensure that these financial
service providers are still required to register.

FATF is an inter-governmental body which sets international standards for addressing money laundering and terrorist financing.
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Part B: Clause-by-clause analysis of submissions
Overview
45.

Part B provides detailed analysis of the points raised in written and oral submissions to the Committee on the Financial Services
Legislation Amendment Bill and provides MBIE’s response to the points raised and any recommendations to the Committee.

46.

Part B also includes departmental submissions from MBIE on other issues identified after the Bill was introduced, and our suggested
response to these issues.

Contents of Part B
Table
no.

Name of table

Clause
numbers

Bill page
numbers

1

General comments

n/a

n/a

2

General comments on Part 1 – Amendments to the Financial Markets Conduct Act

3-58

3-40

3

Specific comments on Part 1 – Amendments to the Financial Markets Conduct Act

3-58

3-40

4

General comments on Part 2 – Amendments to the Financial Service Providers Act

59-89

40-51

5

Specific comments on Part 2 – Amendments to the Financial Service Providers Act

59-89

40-51

6

Comments on Part 3 – Repeals and amendments to other Acts

90-91

51-52

7

Comments on Schedules 1-4 (Transitional and other provisions)

Schedules

53-90

8

Matters not covered by the Bill

n/a

n/a
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Table 1: General comments
Item Submitter

Officials’ comments

Submission

Submitters generally supporting the Bill
1.1

1
(multiple)
.
1

Chatswood Consulting Ltd, Cigna, Craigs Investment Partners, Fidelity Life, First
Capital Financial Services, Gary Nates, Health Funds Association New Zealand,
Melior Law and Regulation, New Zealand Bankers Association, Partners Life,
Securities Industry Association, Seneca Group, Stakeholder Engagement Group,
Steve Tutbury, Trade Me:
Overall support for the Bill.

Noted.

1.2

(multiple)
#

AIA New Zealand, Banking Ombudsman Scheme, Craigs Investment Partners,
First Capital Financial Services, Southern Cross Medical Care Society, Health
Funds Association NZ:
Generally supportive of the amendments in the Bill, including the removal of
distinctions between types of financial advice services (i.e. class and personalised
advice, and product categories), which will enable consumers to get advice that
meets their needs.
Craigs Investment Partners also supports the Bill enabling ‘scoped’ advice (i.e.
allowing client and adviser to determine scope of any financial advice, rather than
being pushed into a particular category).

Noted.

1.3

AMP
#
Financial
Services

Supports improving New Zealanders’ access to high quality advice and the Bill is
going in the right direction to achieve this. The legislative overhauls are disruptive
but necessary because there are deficiencies in the current regime.

Noted.

1.4

AMP
#
Financial
Services

Supports a more level playing field, including greater consistency in the
requirements for advisers’ skills, competence and knowledge. Such improvements
will hopefully contribute to addressing the under-insurance and suboptimal
retirement savings planning for many New Zealanders.

Noted.

1.5

Bank
#
of New
Zealand

Supports how the Bill takes a “ground-up” approach to reviewing the financial
adviser regime. The Bill goes a long way towards meeting its stated objectives to
ensure the availability and quality of advice in New Zealand. BNZ supports all of
the policy objectives of the Bill.

Noted.

1.6

Banking
#
Ombudsman
Scheme

Supports the aims of the legislation and notes that the Bill contains various
provisions that will help to achieve its aims. Supports the simplification of the
terminology used in the Bill. Supports making disclosure requirements clearer to
help consumer understanding.

Noted.
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Item Submitter

Submission

Officials’ comments

1.7

Boutique
#
Advisers
Alliance, G3
Financial
Freedom, Stewart
Financial Group,
Stewart Group
Wellington

Encouraged by the proposed changes to the legislation. Believes that the industry
needs to behave in a more professional manner. The current legislation
introduced acronyms which resulted in an uneven playing field that confused
clients.

Noted.

1.8

Chapman Tripp

Welcomes the many improvements made in the Bill following the exposure draft
published in MBIE’s consultation paper. This illustrates that MBIE has taken on
board several industry concerns.

Noted.

1.9

Chartered
#
Accountants
Australia New
Zealand

Supports the purpose of the Bill and notes the importance of the new regime
achieving its proposed intent including creating the right environment to meet the
changing advice needs of New Zealand’s ageing population. The costs imposed
on advisers need to be fair and proportionate so that it is feasible for new advisers
to join the industry and existing advisers to remain in the industry. There is a need
for greater clarity and certainty around compliance obligations and enforcement
and ensuring that compliance burdens associated with licensing costs, disclosure
requirements and other administrative matters do not reduce productivity,
competition, independence and availability of high quality, affordable financial
advice.

Noted.

1.10

Citizen’s
#
Advice
Bureau, Health
Funds
Association NZ

Welcomes measures to strengthen protections for consumers of financial advice
and supports the intent of the Bill.

Noted.

1.11

DLA
# Piper New
Zealand

Supports the intent of the Bill and the need to reform the current regime to
improve New Zealander consumers' access to high quality financial advice.

Noted.

1.12

Health Funds
Association NZ

Supports the amendments and the new code of conduct which puts consumers at
the centre. The effectiveness of the new regime hinges on the code of conduct.

Noted.

1.13

Kensington Swan

Support the Bill's incorporation of financial advice services into the Financial
Markets Conduct Act.

Noted.

1.14

Kensington Swan

The Bill will address a range of issues identified with the current legislation and will
improve the quality and accessibility of financial advice. However, there are some
technical points that need to be addressed.

Noted. Specific concerns responded to in
relevant tables below.
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Item Submitter

Submission

Officials’ comments

1.15

MinterEllisonRudd
Watts

Supports the Bill except for some comments on the regime focussed on refining
certain aspects of the Bill for the purpose of promoting participation in the industry
by sophisticated digital advice providers, and promoting the provision of quality of
advice generally by refining the scope of the duties.

Noted.

1.16

Russell
#
McVeagh

Supports the objectives of Bill and the need for financial services to be provided in
a way that promotes confident and informed participation of business, investors
and consumers.

Noted.

1.17

Share NZ

Generally supportive of the purpose of the legislation. Simplification of the regime
is a good outcome – there should be one standard for all financial advisers, and
New Zealanders need to be confident that they will receive quality financial advice
regardless of who provides it.

Noted.

1.18

The
# NZ AMP
Adviser
Businesses and
Advisers
Association Inc.,
Stakeholder
Engagement
Group

Welcome the legislative review and supportive of a regulated environment that
serves consumers’ needs by promoting access to various financial industry
product and service providers.

Noted.

1.19

The
# NZ AMP
Adviser
Businesses and
Advisers
Association Inc.

The [Commerce and Consumer Affairs] Minister should remain focussed on the
key desired outcome of the legislation, to ensure that the conduct and client-care
obligations of financial service providers and the regulation of financial markets
remain fit for purpose.

Noted.

1.20

The
# NZ AMP
Adviser
Businesses and
Advisers
Association Inc.

It is essential that there be no gaps in the legislation that can be exploited for
commercial gains and lessen the integrity and effectiveness of the legislation. The
priority is the delivery of effective and balanced advice for consumers from only
suitably qualified professionals that take into account all factors that will impact on
the consumer.

Noted.

1.21

Westpac
#

Supports new regulatory regime for financial advice and supports more stringent
requirements for registering on the Financial Service Providers Register to prevent
its misuse.

Noted.

1.22

Willis
#
New
Zealand

Supports the Government’s objectives of developing a regime with the aim of
having more informed and confident participation of consumers.

Noted.
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Officials’ comments

Submission

Submitters concerned about the Bill
1.23

Charlie Charters

Concerned that the legislation favours the financial services industry and does not
ensure the full financial facts are provided to the customer.

Disagree. The Bill raises the bar for the
financial services industry by introducing a
level playing field of conduct and competency
for financial advisers, and disclosure
requirements to ensure consumers are
equipped to make informed decisions.

1.24

Financial
#
Advice
New Zealand

Submits that the Bill falls short of addressing many of the key issues identified in
the review of the FA Act and that the Bill does not effectively deal with the
problems identified in the current regime. It will still be hard for consumers to know
where to seek advice from.

Disagree. Unlike the current situation,
everyone providing advice will be held to
same standards, so the same duties,
protections and disclosure will apply
regardless of where consumers receive
advice.

1.25

Financial Advice
New Zealand

Consumers don’t understand the limitations on the advice – the introduction of
nominated representatives will perpetuate this problem.

Disagree. The duty in the Bill to ensure the
client understands the nature and scope of
the advice (clause 27, section 431I) will
address this. This will also be considered in
the development of the disclosure
requirements in regulations.

1.26

Financial Advice
New Zealand

Public confidence in the industry could be higher – submits that the level playing
field approach will likely ‘de-professionalise’ the industry and set standards for the
lowest common denominator. Also noted in oral submission that under the old
regime there were far fewer AFAs than anticipated as the RFA option was more
easily attainable, and banks lowered their requirements for advisers in line with
the lower standard for RFAs.

Noted. The Bill does not set a lower bar. It
creates a level playing field for all who
provide advice so that access to quality
advice for consumers will increase. In
addition, the new statutory duties and
adherence to a code of conduct will help
increase public confidence. Consumers will
have the same protections regardless of
where they seek advice. There will still be
scope for advisers to differentiate themselves
and show the additional value they can offer
customers.

1.27

Financial Advice
New Zealand

The new regime may privilege large firms over smaller firms, because of capability
and cost constraints, and this will result in a significant number of advisers leaving
the profession.

Disagree. It would be undesirable for many
advisers to leave the profession rather than
comply with the new regime. The licensing
and other requirements are being designed
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Item Submitter

Officials’ comments

Submission

to be proportionate so it is still viable for
advisers to operate in small firms.
1.28

SIFA Incorporated

Submits there are three fundamental design flaws in the Bill that will prevent the
regime from having its intended effects (detailed in the relevant tables below).

Noted. Specific concerns responded to in
relevant tables below.

Other general comments
1.29

#
Anne
Hare and
Share NZ

Submit that all retail clients who receive financial advice should have clear
information about the person giving advice, have their specific circumstances
taken into account, their situation analysed and a plan prepared based on their
goals. All recommendations should be made in writing, costs should be clearly
explained, and there should be a documented review process.

Noted. The Bill includes a duty to meet
standards of conduct, client care and
competence, knowledge and skills which are
to be set in the code of conduct. The Bill also
includes a duty to ensure the client
understands the nature and scope of the
financial advice, and a duty to disclose
information that is to be prescribed in
regulations.
However, the Bill does not always require
that a client’s specific circumstances be
taken into account as requiring all financial
advice to meet this threshold would reduce
access to financial advice for many
consumers who require simple advice.

1.30

Anne
#
Hare

Raised in oral submission: the use of the word ‘trusted’ in relation to financial
advisers in the legislation is inappropriate as clients need to fully understand the
advice they are receiving and be able to apply it, and that it is not about trust but a
transparent professional relationship.

Noted. The word ‘trusted’ is not used in the
Bill.

1.31

#
ANZ,
Financial
Advice New
Zealand

Supports an efficient, effective, future-proofed financial advice regime the public
will have confidence in.

Noted.

1.32

#
Fidelity
Life

Independent financial advice is important. The Bill should continue to recognise
and support the value of independent financial advice.

Noted. The duty to ensure the client
understands the nature and scope of the
advice will enable independent advisers to
differentiate themselves, and will require
those who are more limited in what they can
consider to make that clear.
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Submission
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1.33

#
Fidelity
Life,
Financial Advice
New Zealand,
Seneca Group.

It is difficult to fully assess the impact of the Bill without a draft code of conduct,
regulations, disclosure requirements and licensing requirements.
Financial Advice New Zealand suggests the Bill be revisited once these other
details are known.

Noted. These things are all being developed
in parallel with the passage of the Bill, so that
stakeholders have ample opportunity to
inform their development.
Disagree that the Bill needs to be revisited
once the supporting elements are complete,
as these are being developed to be
consistent with the intent of the Bill.

1.34

Seneca
#
Group

Rules around financial advice delivery to clients should be consistent, whether it is
an individual, organisation or robo-tool.

Noted. The Bill is technology neutral so the
same duties apply to all forms of financial
advice.

1.35

Seneca
#
Group

The focus of the Bill should be on Kiwis getting access to clear and concise advice
that is suitable to the nature and complexity of the product being considered.

Noted. The Bill aims to improve access to,
and the quality of, financial advice.

1.36

Stakeholder
Engagement
Group

Advice should be client-centred.

Noted. The duty to give priority to the client’s
interests should help to achieve this.

Submitters supporting other submissions on the Bill
1.37

Dave
#
Mather,
Matthew Thorpe,
Tess Nicholson

Support submission by Share NZ Ltd.

Noted.

1.38

Chubb
#
Insurance
New Zealand Ltd

Supports the views of Insurance Council of New Zealand and also submits on
points that underpin the need for clarity and certainty in legislation. Uncertainty
increases compliance costs which are ultimately borne by the consumer.

Noted. The supporting regulations, code of
conduct and licensing requirements, are all
being developed in parallel with the passage
of the Bill, so that industry has ample
opportunity to inform their development and
so that these are made available as soon as
possible after the Bill is passed.

1.39

Kiwibank
#
and Kiwi
Wealth, BNZ

Support the submission by the New Zealand Bankers Association.

Noted.
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Table 2: General comments on Part 1 – Amendments to the FMC Act (clauses 3-58, pp 7-40)
Item Submitter

Officials’ comments

Submission

Enabling robo-advice
Context: The Bill is drafted in a technology neutral way so does not include reference to ‘robo-advice’, but it removes the requirement that personalised advice
be given by a natural person and provides for entities to give advice directly including through online platforms.
2.1

(multiple)

Banking Ombudsman Scheme, Cigna, Trade Me, Craigs
Investment Partners, Financial Advice New Zealand, Southern
Cross Medical Care Society:
Support the Bill allowing robo-advice which will increase the
availability of financial advice.
(Financial Advice New Zealand does not make an explicit
comment in support the inclusion of robo-advice, but notes that
it addresses the problem that some types of advice are not
currently being provided.)

Noted.

2.2

Chartered
#
Accountants
Australia New
Zealand

Supports enabling the provision of personalised digital advice
(robo-advice) to consumers. They note that caution must be
exercised to ensure this results in increased access to good
financial advice, which places the interests of the consumer
first, and that it is important that the required standards of
financial adviser conduct, competence, compliance and
enforcement apply to all advisers (regardless of the technology
platform used).

Noted. The standards in the Bill and enforcement regime apply
regardless of how financial advice is delivered. Moreover, the
code of conduct will include standards of competence, conduct
and client-care that will apply to all financial advice, regardless
of the medium or technology through which it is delivered
(including robo-advice).

2.3

Chartered
Accountants
Australia New
Zealand, National
Building Financial
Capability
Charitable Trust

Submitters recommend a post-implementation review of
consumers’ experiences of robo-advice to determine whether it
is increasing access to good financial advice and to identify
any unintended consequences.

Noted. Post-implementation review of the regime will be
conducted as a whole as part of the Ministry’s ongoing
regulatory stewardship obligations. This would include
consideration of consumers’ experiences of robo-advice,
whether it is delivering its intended benefits and any
unintended consequences.

2.4

FINSIA
#
(Financial
Services Institute of
Australasia)

Acknowledges that robo-advice is coming and the regime
needs to accommodate this but expresses reservations. Any
limitations of robo-advice should be clearly communicated to
consumers. For example, robo-advice may be inadequate to
address estate planning issues, or may not have the degree of
personalisation available from a professional financial adviser

Noted. The duty in section 431I requires that limitations on the
advice be made clear. This will include limitations on the nature
and scope of robo-advice.
Regarding the suggestion there should be supporting
regulations to cover the limitations of robo-advice: both the
code of conduct and the disclosure regulations will apply to

19

Item Submitter

Submission

Officials’ comments

considering the number and quality of inputs about an
investors circumstances that are considered. Suggests that
there should be supporting regulations to cover this.

robo-advice and have the ability to set particular requirements
or standards if necessary. The code of conduct will include
competence standards that must be met by firms providing
robo-advice.

2.5

Kenn
#
Butler

Robo-advice will destroy intellectual capital. Digitisation
initiatives need to be better planned and implemented. They
should be trialled before being introduced to a market that is
not ready for them.

Disagree that robo-advice will destroy intellectual capital, as
intellectual capital will be key to delivering and maintaining
robo-advice platforms. Additionally, robo-advice will just be one
of many ways that consumers can access financial advice.
Robo-advice will be held to the standards and duties set out in
the Bill for giving financial advice.

2.6

MinterEllisonRudd
#
Watts

The Bill and FMA draft robo-advice exemption should better
regulate when the digital advice or DIMS (Discretionary
Investment Management Service) regimes apply, particularly
re complex financial advice or financial planning services.

Disagree. The Bill clearly sets out when financial advice is
given, as opposed to when a DIMS is provided.

2.7

MinterEllisonRudd
#
Watts

Portfolio rebalancing services and other discretionary
investment services that are provided incidentally to the
provision of personalised digital advice should be regulated as
part of the financial advice regime, encouraging sophisticated
digital advice providers into the industry.
Under the Bill financial advice provided as part of providing a
DIMS service is not regulated financial advice if provided by a
person under a DIMS licence. This means that internationally
successful models of sophisticated digital advice, which would
have an automatic rebalancing or other automatic investment
component to them, would likely be governed by the DIMS
regime here instead of/as well as the financial advice regime,
disincentivising these types of models being established here.

Disagree. Numerous financial service providers are subject to
different regulatory requirements for the services that they
offer. To ensure adequate consumer protection a business
which offers DIMS and financial advice should be subject to
both regulatory regimes.
Under the Bill, a DIMS facility is a type of financial advice
product meaning that a recommendation to enter into a DIMS
is treated as financial advice. However, as financial advice
might be given after a client has entered into a DIMS, advice
given as part of a DIMS is exempt (clause 16 of new schedule
5) provided that the service is covered by a licence under the
FMC Act.
We think that a blanket exemption as suggested by the
submitter (where the provision of DIMS is ancillary to regulated
financial advice and would be covered by a financial advice
licence) would not be appropriate. Rather, we think that any
exemption of this sort should be considered on a case-by-case
basis.

2.8

National
#
Building
Financial Capability
Charitable Trust,

Concerned about the suitability of robo-advice for low income
and vulnerable consumers as they would benefit from receiving
face-to-face advice. The Trust submits that there is a risk in

Noted. The intention of the bill is to increase access to quality
financial advice. Allowing for robo-advice helps to increase the
accessibility of financial advice, but does not prevent the
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Submission

Officials’ comments

Kenn Butler

seeing the provision of robo-advice as reducing inequity in
service. The Trust recommends that the Select Committee
identifies in its report the potential impact of technology on low
income consumers and the importance of addressing such
issues in the code of conduct.
Kenn Buttler commented that robo-advice insurers are failing in
their digital initiatives and that people need real advice from
human advisers.

continued provision of advice through human advisers, which
may be the most appropriate way for some consumers to
continue to receive advice. Robo-advice will be held to same
standards as a human adviser, and the FMA will have a role in
licensing and monitoring firms providing robo-advice.

Russell
#
McVeagh

May be unclear who is providing the financial advice services
in a digital advice scenario (e.g. A may engage B to provide
the platform and the advice is labelled with A’s branding.
Assume A provides advice.) The Bill should clarify who is
providing the advice in this type of situation.

Disagree that clarification is needed in relation to who is giving
financial advice. Financial advice is given by the person that
makes a recommendation or gives an opinion, unless an
exclusion applies.

Item Submitter

2.9

Distinguishing between sales and advice
2.10

Adviser Group
Network, Morgan
Steel Financial
Services Ltd,
Stakeholder
Engagement
Group, Financial
Advice New
Zealand

Argue that the Bill should distinguish between ‘sales’ (when a
product provider only deals with its own products) and ‘advice’
(when a financial adviser can consider products from a range
of different providers). People who only deal with one product
should have the word ‘sales’ in their title to differentiate them
from ‘independent’ financial adviser.

Disagree. Our response to this issue is provided in Part A.

2.11

Morgan Steel
Financial Services
Ltd

Advisers should be called either Independent Financial
Advisers or Sales. The public will understand this in an instant.

Disagree. Our response to this issue is provided in Part A.

Licensing Financial Advice Providers
2.12

Adviser Group
Network

Notes that the entity licensing regime has led to poor advice
outcomes for consumers in Australia and suggests that
adopting a similar model here will produce the same outcome.
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Disagree that entity-based licencing will necessarily lead to
poor outcomes for New Zealand consumers. It is unclear this is
the cause of problems seen in Australia.
The Bill introduces universal duties of conduct and client care,
and a strong enforcement regime in which the firm is liable for
breaches by people that it engages to provide financial advice
on its behalf.

Item Submitter

Submission

Officials’ comments

2.13

# New Zealand
AIA

Supports the flexible approach to licensing requirements and,
subject to a comment regarding new section 395(1A), agrees
that the detailed requirements should be set by the FMA.

Noted.

2.14

#
Boutique
Advisers
Alliance, G3
Financial Freedom,
Stewart Financial
Group, Stewart
Group Wellington

Do not want to see a large number of businesses leave the
regime, but want standards to be maintained. Any form of
grandfathering or lowering of the bar will lead to an inferior
outcome to clients and the deterioration of the public’s trust in
financial services. Encourage the legislation to remain solid
and sound, noting that small firms may utilise a financial advice
provider to assist in its compliance activities for a small fee,
while remaining independent.

Noted. It would be undesirable for existing businesses to leave
the profession rather than comply with the new regime. The
licensing and other requirements are being designed to be
proportionate so it is still viable for independent advice firms to
operate. The details of the competency standards will be set in
the code of conduct.

2.15

#
Craigs
Investment
Partners, First
Capital Financial
Services, Health
Funds Association
NZ

Supports proposed licensing regime.
Craigs also specifically identifies licensing at the firm level and
the requirement for those giving financial advice to be
employed by a Financial Advice Firm as features that will
improve the quality of financial advice.

Noted.

2.16

#
Cygnus
Law

Should remove obligation for financial advice providers to
obtain a licence where the financial advisers in the firm are
solely responsible for providing the advice. The current hybrid
model where there is optional licensing of firms together with
authorisation of individual advisers works well. Compulsory
firm licensing will cause large disruption in the industry
particularly for registered financial advisers who often operate
small businesses.

Disagree. Licensing requirements should apply across the
industry so that there is a level playing field. Licensing is at the
firm-level in order to reduce costs (compared to licensing each
individual adviser within each firm). The design of the regime is
such that the financial advice provider has ultimate
responsibility for the advice. Consumers would have less
recourse to redress if there was no provider taking
responsibility for the advice.

Fairness for small businesses
2.17

AMP
#
Financial
Services

Many existing RFAs operate as sole adviser businesses. In the
new regime there are several ways these businesses may
structure themselves, including the individual becoming a
financial advice provider. In this scenario they would not be
able to call themselves a financial adviser, but they would be
providing regulated financial advice (as a financial advice
provider). For a sole adviser business where the Financial
Advice Provider is an individual, that individual would be civilly
liable for a contravention of a duty, whereas if that person was
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Disagree that an amendment is necessary. As noted in the
submission, the new regime provides several ways for a sole
adviser business to structure itself, which could include the
adviser becoming a financial advice provider as an individual,
or the adviser remaining as a financial adviser and their
business entity becoming a financial advice provider engaging
that adviser. Depending on what structure is chosen, liability
will be attributed in accordance with s 431G.
Also, there is a concern that making a change as suggested

Item Submitter

Submission

Officials’ comments

a financial adviser they would not be. Suggests amending
definition of financial adviser to deem sole advisers operating
as financial advice providers – where they are providing the
advice personally – to be financial advisers.

could lead to the provider avoiding civil liability altogether
which could create perverse outcomes.

2.18

Chartered
#
Accountants
Australia New
Zealand, Chris
MacKay, QBE
Insurance, Seneca
Group, Stakeholder
Engagement
Group, The NZ
AMP Adviser
Businesses and
Advisers
Association Inc.

The new licensing process and ongoing regime need to
recognise the economic and commercial practicalities of small
to medium adviser businesses. Compliance costs and
requirements should be relative to the size of the business as
per other industries, to avoid driving small operators/individual
advisers out of the industry and reducing public access to
quality advice.

Noted. Consideration of compliance costs relative to business
size will be taken into account in the development of
regulations for licensing fees, registration requirements, and
FMA levies. Additionally, the design of the FMA licensing
process will take into account the size of the firm to ensure that
it is fair and proportionate for small firms.
The supporting regulations, and the code of conduct, are being
developed alongside the passage of the Bill, with public
consultation processes, to ensure that industry participants
have an opportunity to inform their development and to provide
certainty on compliance obligations as soon as possible.

2.19

Financial Advice
New Zealand

If the regime effectively prefers advisers operating in large
firms over advisers operating in small firms (because of
capability and cost constraints), the outcome will be suboptimal.

Noted. Consideration of compliance costs relative to business
size will be taken into account in the development of
regulations for licensing fees, registration requirements, and
FMA levies. Additionally, the design of the FMA licensing
process will take into account the size of the firm to ensure that
it is fair and proportionate for small firms.

2.20

Fidelity
#
Life,
Insurance Council
of New Zealand

There should be confirmation/clarification that a financial
advice provider who is a sole trader can also be a financial
adviser.

Disagree. The interpretation section clearly sets out that a
person cannot be both a financial adviser and a financial
advice provider.
A sole trader could opt to structure their financial advice
activities in a number of ways, including becoming a financial
advice provider and giving advice directly as a provider, or
registering an entity as the financial advice provider and
becoming engaged as a financial adviser.

2.21

# NZ AMP
The
Adviser Businesses
and Advisers
Association Inc.

There should be no disincentive for a currently practicing AFA
to register and practice as financial adviser. There is a risk that
some current AFAs who currently offer complex and
comprehensive advice and services will become nominated

Noted. The Bill requires financial advice providers to have in
place clear and effective processes, controls and limitations
relating to the financial advice that can be given by nominated
representatives. In order to grant a licence the Bill requires the
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Item Submitter

Submission

Officials’ comments

representatives and largely operate “below the radar”, thus
removing much of any personal obligation on the individual for
the advice they give. This seems inconsistent with the intent of
the new regulation and consumers’ interests.

FMA to be satisfied that the applicant can comply with this duty
in order to give advice through nominated representatives.
Note that we have recommended that the Bill be amended to
clarify that the advice given by a nominated representative
must be tightly controlled by the financial advice provider (refer
to Part A of report).

Financial advisers being engaged by more than one financial advice provider
2.22

DLA Piper New
Zealand, Fidelity
Life, Insurance
Council of New
Zealand, The NZ
AMP Adviser
Businesses and
Advisers
Association Inc.

The Bill should clarify the consequence of financial advisers
being engaged by more than one financial advice provider,
including the impact on licensing, complaints management and
liability. Clarification is required so advisers can confirm their
structure in the new regime and so that it is not confusing for
customers.

Disagree. The duties in the Bill, combined with disclosure
requirements (currently under development) and dispute
resolution obligations will address these concerns.

2.23

DLA
# Piper New
Zealand

In Australia it is rare for licenced product providers to allow
advisers to provide advice under more than one licence as this
results in joint and several liability between licence holders.
Product providers in this situation deal with liability by way of
contracts between providers. We would not therefore
recommend imposing joint and several liability between
financial advice providers.

Noted. Under section 431G(4)(b) the financial advice provider
would only be liable where the financial adviser was providing
advice on their behalf.

2.24

Stewart Group

Raised in oral submission: On the ability for financial advisers
to be engaged by multiple financial advice providers, submitter
noted that this was theoretically possible in Australia, but that it
does not happen in practice due to concerns around liability.

Noted.

2.25

DLA
# Piper New
Zealand

It is common for independent financial advisers to advise
clients on products issued by more than one financial service
provider. If those financial service providers become financial
advice providers they will want to control the products available
for advice to be given on and the quality of that advice.

Noted. An independent financial adviser may be giving
financial advice on a product, but that advice is not necessarily
given on behalf of that product provider – this would require
that product provider to engage the financial adviser and take
responsibility for their actions.

2.26

Insurance Council
of New Zealand,

It is not clear whether a financial adviser can be engaged by
more than one financial advice provider and we consider this

Noted. The Bill does not prevent a financial adviser from being
engaged by more than one financial advice provider or being
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SIFA Incorporated

should be clarified in the legislation, including the provisions
regarding registration.

registered as such.

The
# NZ AMP
Adviser Businesses
and Advisers
Association Inc.

It is common for financial advisers to operate in more than one
adviser business, such as in a locum or specialist capacity, or
where two or more businesses are closely owned but operating
as separate entities for commercial or legal purposes. It would
be uneconomic and impractical to limit financial advisers to
operating in only one financial advice provider.

Noted. See above.

Item Submitter

2.27
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Table 3: Specific comments on Part 1 – Amendments to the FMC Act (clauses 3-58, pp 7-40)
Item Clause

Submitter

Submission

Officials’ comments

3.1

2

Insurance Council of
New Zealand

Support the date for the new regime coming into effect be
set by Order in Council.

Noted.

3.2

2

Departmental
submission

Some of the FSP Act changes in the Bill come into force the
day after Royal Assent so that the deregistration provisions
could be used as soon as possible. However we now
consider it would be more appropriate to wait until
regulations prescribing thresholds for registration are made
and the necessary systems changes can be implemented
before the Bill’s changes come into force and any
deregistrations are carried out.

We recommend amending the commencement
clause so that the FSP Act amendments relating
to deregistration can be brought into force by
Order in Council, with the default
commencement date of 1 May 2020, consistent
with the other Order in Council commencement
provisions in the Bill.

3.3

5 (s 6)

Anne Hare

Recommends that there should not be nominated
representatives offering financial advice. All financial advice
should only be provided by AFAs and should take into
account the personal circumstances and situation of the
client.

Disagree. Under the Bill, all advice will be held
to the same standards. The details of the
standards will be set in the code of conduct.
There is an important place in the market for
advice that is personalised to a client’s individual
circumstances. However, requiring all financial
advice to meet this threshold would reduce
access to financial advice for many consumers
who require simple advice or have small sums to
invest.

3.4

5 (s 6)

Boutique Advisers
Alliance, G3
Financial Freedom,
Stewart Financial
Group, Stewart
Group Wellington

The term “nominated representative” should be replaced by
“agent” as this is a better reflection of the individual being in
a role representing the firm and its products and services.

Disagree. During consultation we received
feedback that the term agent is commonly used
in the financial services industry and has a
different meaning than proposed under the Bill.
To avoid confusion the term ‘nominated
representative’ was used.

3.5

5 (s 6)

Craigs Investment
Partners, Chapman
Tripp

Craigs: The AFA title is starting to get some brand value.
Suggest retaining that title for financial advisers (not
nominated representatives). Alternatively, replace the word
‘authorised’ with ‘licensed’.
Chapman Tripp: The views of industry should be taken into
account before making a final decision to abandon the
“AFA” moniker. Many industry participants see merit in

Disagree. We think the confusion of using a term
from the previous regime to refer to a much
larger group of people who will be subject to
new conduct and competency requirements
outweighs the benefit of the AFA brand
recognition.
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Item Clause

Submitter

Officials’ comments

Submission
retaining it, given the investment AFAs have made in
acquiring the relevant qualifications and the status and
traction the title now has in the financial advice industry.

3.6

53 (s 6)
.
1

Financial Advice
Code Working Group

Advice is only regulated if it is in connection with a financial
advice product – which includes a consumer credit contract.
Recommends this be expanded to also cover credit
contracts that are not consumer credit contracts. The
regime would then cover loans to “mum and dad” investors
for investment purposes, loans to a family trust or a family
company.

Noted. We do not recommend a change to the
Bill. At this stage it is unclear if the regulatory
regime should apply to all forms of credit as this
may have significant unintended consequences.
However, we note that the Bill provides for
additional financial advice products to be
prescribed in regulations.

3.7

5 (s 6)

AMP Financial
Services, Financial
Advice Code
Working Group,
Chapman Tripp, New
Zealand Bankers
Association

Recommends a change so that the regime covers advice in
connection with the exercise of a right under the terms of a
financial advice product e.g. decision to switch investment
funds in a KiwiSaver scheme. Financial advice in relation to
switching KiwiSaver investment funds is one of the most
common and important advice situations.
Chapman Tripp submits that clarification is necessary
because a decision to switch funds (e.g. in a KiwiSaver
scheme) is not technically a “renewal or variation of the
terms or conditions of an existing financial advice product”
therefore is not captured as a financial advice product.

Agreed. We recommend amending the Bill so
that it is clear that advice relating to the
switching of funds within KiwiSaver or other
managed investment schemes is covered by the
regime.

Offers in the course of unsolicited meetings
3.8

# (s
11
34(2)(b))

AMP Financial
Services

This section does not contain any requirement for the offer
to be accompanied by financial advice and, therefore,
includes ‘execution only’ and ‘information only’ offers within
the scope of the exception. Suggests amendments should
be made to section 34 to address this by providing that the
exception applies only where the relevant offer is
accompanied by regulated financial advice.

Disagree. The Bill already requires that the
provider must be “acting in the ordinary course
of business as a financial advice provider”.

3.9

# (s
11
34(2)(b))

AIA New Zealand,
Insurance Council of
New Zealand

Supports the provision as set out in the Bill. Unsolicited
meetings are an important tool for many financial advisers.
The provision (combined with other conduct obligations,
FMA oversight, and access to dispute resolution) strikes the

Noted.
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right balance between consumer protection and
unnecessary regulation.

3.10

# (s
11
34(2)(b))

Insurance Council of
New Zealand, Chubb
Insurance NZ

Insurance Council of New Zealand: Unsolicited sales of all
financial advice products (including insurance) should be
subject to the unsolicited meetings regime in the FMC Act,
rather than the Fair Trading Act 1986 uninvited direct sales
regime.
Insurance Council of New Zealand and Chubb Insurance
NZ: Once subject to the FMC Act regime, unsolicited sales
of all financial advice products by financial advice providers
should then be exempt from the unsolicited meeting
provisions. This is because the Bill enhances the duties and
obligations for financial advice providers in relation to all
financial advice products.
Chubb Insurance NZ: Proposes that there be an
amendment of the Fair Trading Act 1986 and Fair Trading
(Uninvited Direct Sales Financial Products) Regulations
2014 so that uninvited sales of all financial advice products
by financial advice providers are exempt.

Disagree that unsolicited sales of insurance and
other non-FMC Act financial advice products by
financial advice providers should also be exempt
from unsolicited meeting or uninvited direct sale
provisions.
An exemption exists for financial advice
providers in respect of FMC Act financial
products:
 to enable financial advice providers
to advise their clients of new
investment opportunities;
 cooling off periods may be
problematic for investment
products; and
 financial advice providers are
subject to competence and client
care obligations.
The first two grounds do not exist to the same
degree for insurance and other non-FMC Act
financial advice products.

3.11

# (s
11
34(2)(b))

ANZ

The exemption for unsolicited offers should apply to
financial advisers and nominated representatives, not just
financial advice providers.
The wording of section 34(2)(b) should be amended
accordingly to include ‘financial advisers’ and ‘nominated
representatives’ not just financial advice providers.

Noted. The provision already applies to advice
given by financial advisers and nominated
representatives.
As drafted, the amended section 34(2)(b) will
allow offers of financial products in the course of
unsolicited meetings if “the offer is through a
financial advice provider that is acting in the
ordinary course of business as a financial advice
provider”.
As all financial advisers and nominated
representatives must be engaged by a financial
advice provider, we think it is clear that any
advice given by financial advisers or nominated

28

Item Clause

Submitter

Officials’ comments

Submission

representatives is given on behalf of a financial
advice provider.

Territorial Scope
3.12

14 (s 387)

Departmental
submission

This section sets out the scope for licensing and other
regulation of certain market services, including client money
or property services (which are not subject to licensing).

We recommend amending the heading so that it
more closely reflects that the section covers
more than just licensing.

3.13

14 (s 387)

Chapman Tripp

The territorial scope of the FA Act should be amended by
creating an “approved list” of offshore jurisdictions.
Qualified providers located in these jurisdictions would not
have to comply with any additional requirements under New
Zealand law (with some tolerance for where there are gaps
– for example, European jurisdictions where the concept of
holding assets “on trust” does not exist).
The creation of such a list would recognise that the rules of
the some jurisdictions are sufficiently robust or similar to
New Zealand’s to provide adequate consumer protection.
And the need for jurisdictional approval would ensure
consumers have the benefit of New Zealand regulation
where that is superior.
If Parliament does not support this approach, then the
precise territorial scope of the FMC Act as it applies to the
giving of financial advice should, ideally, be clarified in the
Bill by using the phrase “where a service is provided to a
client or an investor located in New Zealand…”.

Disagree. This is out of scope of Bill. This may
be more appropriately covered in an
international agreement, code of conduct, or
FMA processes.

3.14

14 (s 387)

Chapman Tripp

We also support targeted exemptions to address certain
“false positives” resulting from the territorial scope, for
example relieving the need for compliance when a client is
in New Zealand on a temporary basis only.

Noted. The intention is that an overseas provider
who provides financial advice services to an
overseas client would not need to comply with
the regime simply because the overseas client
was briefly in New Zealand.

Concerned about licensing at the entity rather than
individual level. This means that there is no external
assessment before a financial adviser or nominated
representative can start giving advice. Inconsistent with

Disagree. The new regime licenses entities
rather than individuals. One of the effects of this
is to better enable firms to provide effective
supervision, compliance monitoring and

Licensing Financial Advice Providers
3.15

16
\ (s 388)

SIFA Incorporated
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other professions such as lawyers, accountants, doctors
etc. where they are individually ‘licensed’.

enforcement of obligations with respect to
individual advisers and nominated
representatives.

3.16

16-17 (s
388 & s
389)

Insurance Council of
New Zealand

The example provided under section 389(2)(a) says “A
service provider may provide a financial advice to a number
of clients. As long as the service provider has no retail
clients, the provider need not be licensed as a financial
advice service provider.”
The underlined words appear to suggest that the provider
must not have any retail clients at all [i.e. even retail clients
not receiving financial advice], in order to come under the
licence exemption. Having no retail clients at all is quite
different from not providing financial advice services to any
retail clients.

Agree. We recommend clarifying the example in
clause 17 to be clear that as long as the provider
has no retail clients in respect of its financial
advice service, the provider need not be
licensed as a financial advice service provider.

3.17

17 (s
389(2))

Russell McVeagh

Ensure consistent use of defined terms “financial advice
provider” and “financial advice service” e.g. new section
389(2).

Agree. We recommend amending the reference
to “financial advice service provider” in section
389(2) to refer to “financial advice provider”.

3.18

20
# (s
395(1A))

AIA New Zealand

This section allows the FMA to specify time frames within
which different classes of applicant must make an
application for a licence. To give applicants sufficient time
to prepare, the FMA should not be able to set a time frame
that is less than one year after the amendments to the FMC
Act take effect.

Noted. The FMA has the discretion to implement
phased licensing in order to facilitate the orderly
processing of full licences. If they choose to do
this they will be conscious of the need for
applicants to have sufficient time to prepare
licence applications.

3.19

22 (s
400(1A))

Departmental
submission

The Bill may imply it is possible for an individual to apply for
a financial advice provider licence with authorised bodies
under it. This is not intended.

We recommend that the provision be clarified so
that it does not allow an individual to obtain a
licence covering authorised bodies (which have
to be entities).

3.20

23 (s
403(3)(d))

Departmental
submission

Under current drafting, there is no obligation for the FMA to
give notice of its intention to impose a condition under
section 403(3)(d). However, a condition under section
403(3)(d) has the potential to be as restrictive as those
under section 403(3)(a).

We recommend that the FMA be required to
give notice of its intention to impose a condition
under section 403(3)(d) in the same way as
section 403(a).
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Meaning of financial advice
3.21

27
# (s 431C)

AMP Financial
Services

Questions whether the definition of “financial advice”, and
consequently “regulated financial advice”, is too narrow.
The definition identifies recommendations or opinions about
acquiring or disposing (or not acquiring or disposing) of a
financial product, but possibly ignores arguably the largest
area of advice activity, being recommendations or opinions
about retaining a financial product (or even changing
options within a retained product). Advice to retain a clearly
unsuitable product may be just as harmful for the consumer
as advice to purchase or sell the same. Suggests adding
the words “or retaining” prior to “a financial advice product”
in section 431C(1)(a) as well as section 431A(1)(a).

Disagree, advice in relation to retaining a
product is captured as the definition of “financial
advice” includes a recommendation about
“not…disposing of” a financial advice product.

3.22

27
# (s
431C(1))

Chubb Insurance
New Zealand Ltd

The Bill uses a definition of “financial advice” that is very
similar to the definition under the FA Act. Due to the
removal of distinction between class and personalised
advice (with the differing requirements), there needs to be
more precision as to what constitutes financial advice.

Disagree. The definition in the Bill is clear,
regardless of the removal of class and
personalised advice. For the avoidance of doubt,
the Bill includes exclusions to clarify when
financial advice is not given.

3.23

Investment
plan
27
(431C(1)(b)

AMP Financial
Services,
Chatswood
Consulting Ltd,
Financial Advice
Code Working
Group, Partners Life

‘Investment plan’ should be changed to ‘financial plan’ to
cover planning services relating to other financial products
(e.g. insurance) and achieve a consistent outcome with the
remainder of the Bill.

Disagree. We are concerned that broadening
the regime to cover all ‘financial planning’ may
have unintended consequences and capture
other activities we may not want to capture (e.g.
budgeting services). At this stage, there is
insufficient evidence to suggest that it is
necessary to extend the scope of the regulatory
regime to this extent.
However, we recommend including a regulationmaking power that would allow the regime to be
extended to other planning services so that this
matter can be addressed in regulations.

3.24

27 (s
431C(1)(b))

Chatswood
Consulting Ltd

Suggests that an amended definition for financial planning
service could be based on the Certified Financial Planner
Board’s Standards of Professional Conduct.

Disagree. As noted above.
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3.25

27 (s
431C(1)(b))

Chatswood
Consulting Ltd

In the oral submission, noted that the definition of financial
plan shouldn’t be too broad as it might reduce access to
planning services. Suggests that holistic planning which
includes advice on the interplay between different financial
products could be included, but not advice regarding the
structure of a single product.

Disagree. As noted above.

3.26

Investment
plan 27 (s
431C(1)(b))

Kensington Swan

It is unusual to single out investment planning. Reference to
investment plan should be replaced with 'financial product
plan' which should include "any comprehensive planning
process that has recommendations or opinions as to the
use of any form of financial advice product as a means to
realising financial goals as one of its key outcomes".

Disagree. As noted above.

3.27

Investment
plan 27 (s
431C(1)(b))

SIFA Incorporated

If the definition of financial advice includes an investment
planning service, it should also include personal insurance
planning services, personal property planning services,
mortgage planning services etc.

Disagree. As noted above.

When financial advice service is provided
3.28

16-17
#
(s
388 & s
389)

Allianz

The Bill should clarify an insurer does not need to obtain a
financial advice licence if the insurer uses an intermediary
that is licensed or does not provide advice, or the insurer
does not provide financial advice itself, or it only provides
financial advice to wholesale clients.

Disagree. We think the Bill is clear as to whether
a licence would be required in relation to the
scenarios referred to.

3.29

27
# (s 431G)

Allianz, Insurance
Council of New
Zealand

Should clarify that an independent distributor of an insurer
and a broker within the meaning of the Insurance
Intermediaries Act 1994 are not agents of the insurer so
that their conduct or state of mind cannot be attributed to
the insurer under sections 535 and 536 of the FMC Act.
Concerned that although brokers are not considered to be
agents of insurers there could be situations where deficient
actions of brokers that are independent entities in their own
right could be instead be visited on the insurer based on the
possible argument that the broker was the insurer’s agent
under this regime.

Disagree that clarification is required. New
section 431G provides for the conduct or state of
mind of a financial adviser to be attributable to
the financial advice provider that engages them
for the purpose of these provisions.
If an independent broker or distributor is not
engaged as a financial adviser by an insurer that
is a financial advice provider, attribution is
unlikely to apply for the purpose of the financial
advice obligations in the Bill.
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3.30

27
# (s 431D)

Fidelity Life, Melior
Law and Regulation

Section 431D should include further guidance on what is
meant by “engaged”. There should be clarification that a
distribution relationship does not involve the product
provider ‘engaging’ the financial adviser.

Disagree. A product provider can engage an
intermediary to simply distribute its product, and
the intermediary can give advice on behalf of a
financial advice provider (that is not the product
provider).

3.31

27
# (s 431D)

Melior Law and
Regulation

Important that the scope of financial advice is clear to
enable proper consideration of International Monetary Fund
recommendations to review the scope of conduct regulation
for insurance.

Noted. An insurance contract law review is
underway to consider whether further regulation
of insurance is required.

3.32

27 (s 431D)

Departmental
submission

The Bill may not be clear that a financial advice service is
provided if Company X contracts with Company Y to
provide advice on Company X’s behalf (as Company Y is
neither providing advice on its own account (per section
431(1)(b), nor is it an individual (per section 431(1)(a)).

We recommend amending the Bill so that a
financial advice service is regulated even if one
entity (X) engages another entity (Y) to provide
advice on X’s behalf, and so that the duties and
liability provisions apply appropriately in that
scenario.

Limitation on who can give regulated financial advice
3.33

27
# (s
431E(1))

Melior Law and
Regulation,
Insurance Council of
New Zealand,
Chapman Tripp

Need to clarify whether it was the intent of section 431E(1)
that wholesale providers that are not licensed can give
financial advice only through financial advisers.
Insurance Council of New Zealand suggests that not
enabling unlicensed wholesale providers to give advice
through nominated representatives seems to go against the
policy intention of this new regime.
Chapman Tripp: if this is the case, it is a fundamental shift
from the current position under the FA Act which allows
entities to give financial advice to wholesale clients (i.e. that
advice does not have to be given by an individual).

It is the intent of section 431E(1) that only
licensed providers can give advice through
nominated representatives. A key part of the
concept of nominated representatives is that
they are subject to sufficient limitations and
controls as assessed by the FMA during its
licensing process.
However, requiring those who only give financial
advice to wholesale clients to be individually
registered or employed as a nominated
representative, and engaged by a licensed firm,
will impose undue compliance costs.
Accordingly, we recommend that the Bill be
amended to allow financial advice providers to
engage individuals who are not individually
registered or subject to FADC, if they only
provide advice to wholesale clients. If they also
deal with retail clients, the firm will need to have
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a licence and these individuals will need to be
financial advisers or nominated representatives.
This effectively maintains the status quo from
the FA Act for the provision of wholesale advice.
3.34

27 (431E)

Chatswood
Consulting Ltd

Clarity should be provided for the client on whether it is the
financial advice provider, the nominated representative, or
the financial adviser engaged by a financial advice provider
that is giving the advice. Helpful for both employees and
consumers to understand whether it is the individual or the
provider who is providing the advice. The Bill should
provide for regulations to be made to make it clear when
advice is being provided by the financial advice provider
versus by the individuals working for that provider.

Disagree. This is unnecessary given other
provisions in the Bill. The design of the new
regime is such that all financial advice must be
given by or on behalf of a financial advice
provider. Anyone giving advice must provide
disclosure to the client, which would include
details of who is giving the financial advice, and
on whose behalf the advice is being given.

3.35

27 (s 431C
& 431D)

Kensington Swan

As drafted, the concepts of ‘financial advice’ and ‘regulated
financial advice’ place an unnecessary burden on
businesses as they do not require a client to be involved
before the activity falls within scope. Recommend that the
inclusion of 'to a client' in the provision would provide clarity
and capture the right activities, and would be consistent
with the approach under the FA Act.

Agree. The Bill should be amended so that it is
clear that financial advice is advice given ‘to a
client’. Client is defined in Clause 2 of new
Schedule 5. This will be consistent with the
approach in the FA Act.

3.36

27 (s 431E)

Kensington Swan

It is helpful for certain activities to be excluded from the
definition of financial advice and support the flexibility
provided by enabling additional exclusions to be set out in
regulations. However, think the list of exclusions should be
extended to include the preparation of recommendations or
opinions for financial advice providers to pass on as their
own financial advice (e.g. stock reports by analysts in a
broking business).

Disagree. We think that this problem is
addressed by the recommendation in item 3.35
that will clarify that financial advice is given ‘to a
client’. This will allow research analysts to
prepare reports for financial advice providers to
give to clients as the provider’s own advice. We
note that the Bill includes the ability to provide
further exclusions through regulations should
this be necessary.

3.37

27 (431E)

Craigs Investment
Partners and
Securities Industry
Association

The Bill is not clear in section 431E on who is “giving”
advice when it is either an individual or the firm that
employs them. This creates uncertainty and could create a
chilling effect on many forms of financial advice.
The legislation should expressly provide “safe harbours” as
to the circumstances when regulated financial advice can

Disagree. The policy intent is that any time an
individual gives regulated financial advice they
should be a financial adviser or a nominated
representative. However, we have
recommended a change in item 3.35 which will
clarify that financial advice is given ‘to a client’.
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# (s
431D(1)(b))

Submitter

Melior Law and
Regulation

Submission
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be considered to be given by the firm rather than an
individual associated with the formulation or delivery of the
advice (e.g. a research analyst writes a recommendation on
a NZX-listed share)
Securities Industry Association also use the example of an
employee talking to a client on the phone and types in
information obtained from a robo-advice tool and reads out
the results.

This should provide greater clarity for when
financial advice is given by an individual as
opposed to a firm.
We note that the Bill includes the ability to
provide further exclusions though regulations
should this be necessary.

Further clarity required as to what amounts to “A giving
regulated advice on its own account”. If the intention is that
the provision only covers corporate communications,
publications and robo-advice this may need to be specified
in the Bill.

Noted. We do not think that the Bill should limit
the type of financial advice that can be given by
a financial advice provider on its own account.
However, we have recommended a change in
item 3.35 which will clarify that financial advice is
given ‘to a client’. This should provide greater
clarity for when financial advice is given by a
financial advice provider on its own account.

Prohibition on holding out in relation to giving financial advice
3.39

27 (431F)

Boutique Advisers
Alliance, G3
Financial Freedom,
Stewart Financial
Group, Stewart
Group Wellington

“Financial adviser” should be a protected term for use by
those who have reached a certain standard.

Noted. The Bill prohibits a person from holding
themselves out as a financial advice provider,
financial adviser or nominated representative if
that is not the case. To be a financial adviser or
a nominated representative requires an
individual to meet the standards set in the code
of conduct.

3.40

27
# (s 431F)

Chatswood
Consulting Ltd

Clarity on when a financial adviser, nominated
representative, or financial advice provider moves from an
advice discussion to a non-advice discussion could be
handled by making a prescribed disclosure.

Disagree. We think that there will be sufficient
incentives on businesses to ensure that their
clients understand when financial advice is, and
is not, being provided.
We also note that the Bill includes a designation
power which would allow the FMA to call-in a
service that would otherwise not be treated as
financial advice.

35

Item Clause

Submitter

Officials’ comments

Submission

While we think that there is no need to amend
the Bill, this point will considered as part of the
development of the disclosure requirements.
3.41

27
# (s 431F)

Chatswood
Consulting Ltd

Submits that clarity on disclosure for non-advice providers
not covered by the Bill could be introduced as a safe
harbour exemption under the offences listed in this section
by stating that a company cannot be guilty of ‘holding
itself out’ as a provider of financial advice if they meet the
prescribed standard of disclosure – and give the power to
define that standard to the Financial Markets Authority.
Companies confident that they will not be mistaken for
providing advice would still be free not to use such a
standard for disclosure.

Disagree. The Bill clearly sets out the
prohibitions on holding out in relation to a
financial advice service. For the avoidance of
doubt, Schedule 2 of the Bill includes exclusions
from the definition of financial advice to clarify
that certain services (e.g. the provision of factual
information) do not constitute financial advice.

3.42

27 (s 431F)

New Zealand
Bankers Association

Submits that it is confusing that nominated representatives
are able to give financial advice without being able to hold
themselves out as a financial adviser. Recommends that
there be two categories of ‘financial adviser’: ‘nominated
representatives’ and ‘registered representatives’.

Disagree. The Bill does not prevent nominated
representatives from communicating that they
can give financial advice.
The Bill distinguishes between ‘nominated
representatives’, whose advice is intended to be
tightly controlled by the processes, systems and
limitations put in place by the financial advice
provider, and ‘financial advisers’ who can
exercise more discretion.

Liability for duties for financial advice service
3.43

27
# (s 431G)

AIA New Zealand

Supports the drafting which means that a financial adviser
is not civilly liable for a contravention. If they were liable,
financial advisers may be less likely to follow directions
given by the financial advice provider (if they were to take a
contrary view on a matter). This would make it difficult for
financial advice providers to support their financial advisers.
Also supports the Bill making financial advice providers
liable for contraventions by their nominated representatives.
This will put the onus on financial advice providers to
ensure they have sufficient controls and oversight to ensure
compliance.
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3.44

27 (s 431G)

Consumer NZ

Want individual financial advisers and nominated
representatives to have direct civil liability – this would
provide a strong incentive for advisers to meet their
obligations.

Disagree. Subjecting individuals to civil liability
could act as a strong disincentive to people
joining the industry. We think it is more
appropriate to attribute civil liability to the
licensed entity. We also note that financial
advisers are subject to disciplinary action via
FADC, and both financial advisers and
nominated representatives could be subject to
civil liability as accessories if knowingly involved
in a contravention under section 533 of the FMC
Act. Nominated representatives will also be
required to follow effective controls and
limitations imposed by the licensed provider. It
would not be appropriate for those nominated
representatives to be individually liable when
following a provider’s controls.

3.45

27 (s 431G)

DLA Piper New
Zealand

Given financial advisers and nominated representatives will
both be subject to the code of conduct they should also
both be subject to disciplinary proceedings. However, it
may be appropriate for the Bill to restrict complaints in
respect of nominated representatives to certain types of
contraventions of the Act and code based on the limitations
relating to the financial advice that is able to be given by the
nominated representative.

Disagree. Nominated representatives can only
give advice that is subject to the processes,
controls and limitations put in place by the
financial advice provider.
Financial advisers may be subject to disciplinary
action through FADC because they are able to
exercise greater discretion than nominated
representatives.

3.46

27 (s 431G)

FINSIA

FINSIA supports the maintenance of disciplinary measures
for financial advisers. FINSIA notes the importance of
visibility of these processes, and that consumers can
readily access information about advisers that have been
suspended or have had conditions imposed on their
practice

Noted. Disclosure requirements are to be
prescribed in regulations. MBIE is currently
developing the regulations and released a
discussion document on 10 April 2018 and will
take into account stakeholder feedback.

3.47

27 (s 431G)

Share NZ

Needs to be a clear understanding of where liability rests. A
licensed provider that has taken all steps to train their
financial advisers in policies, procedures and compliance
requirements should be protected from aberrant behaviour.
Financial advisers should be clearly liable for any breaches

Noted. New section 431T in the Bill limits the
civil pecuniary penalties that may apply if a
financial adviser has contravened a duty, and
the financial advice provider took all reasonable
steps to ensure that the financial adviser did not
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of the standards set by their financial advice provider.

contravene the duty.

3.48

27 (s 431G)

BNZ, Chapman Trip,
New Zealand
Bankers Association

BNZ supports nominated representatives having potential
criminal liability where their behaviour was so bad as to
warrant it. However, there are still concerns with them
having individual accessory liability.
Consumers’ interests are already served by financial advice
providers having primary liability for contravention of the
duty provision.
There is a real risk that nominated representatives will be
overwhelmed by the potential for liability, and could result in
them being reticent to advise customers for fear (however
misguided) of liability. This would not serve consumer
benefit.
If Parliament believes that accessory civil liability for
individual advisers must be retained, there ought to be a
specific defence available where a financial adviser or
nominated representative has acted in accordance with the
processes, controls and limitations of the relevant provider.

Disagree. Civil liability is an important incentive
for compliance with the regime.
Being “involved in a contravention” under
section 553 of the FMC Act is a high bar. It
applies if the person:
(a) has aided, abetted, counselled, or procured
the contravention; or
(b) has induced, whether by threats or promises
or otherwise, the contravention; or
(c) has been in any way, directly or indirectly,
knowingly concerned in, or party to, the
contravention; or
(d) has conspired with others to effect the
contravention.

3.49

n/a

Stakeholder
Engagement Group

Nominated representatives should be subject to same
standards as financial advisers. In order to build consumer
confidence the same rules of conduct and standards of
competency in each financial services sector should apply
to anyone who gives advice on behalf of a financial advice
provider.

Noted. All advice will be subject to the same
duties of conduct, client care and competency.
The code of conduct will set the detailed
standards that those giving financial advice will
need to meet.

3.50

27
# (s 431G)

Bell Gully

Understand that the intention is for sole traders to be
licensed as financial advice providers, which would create a
distinct difference between the liability of a firm that is the
licensee, versus that of a sole trader. Unsure of the
rationale for this distinction and whether it is justified.

Disagree. In both scenarios, the licensed
financial advice provider (whether a firm or a
sole trader) may be liable for contraventions.

Duty to meet standards of competence, knowledge and skill
3.51

27
# (s 431H)

Responsible
Investment
Association
Australasia

Supports the requirement to meet standards of
competence, knowledge and skill.
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Noted.
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Duty to ensure client understand the nature and scope of advice
3.52

27 (s 431I)

BNZ, Chapman
Tripp, New Zealand
Bankers Association

BNZ agrees with this duty in principle, but there needs to be
guidance on what would constitute “reasonable steps” – this
guidance will need to reflect practical everyday scenarios.
This duty needs to be principles-based, not prescribing
specific compliance requirements which may not work in all
contexts.

Noted. The FMA may choose to provide
guidance regarding what constitutes reasonable
steps in ensuring that a consumer understands
the nature and scope of advice.

3.53

27
# (s 431I)

Citizens Advice
Bureau

Supports the duty to ensure client understands the nature
and scope of advice, but the provision should be amended
to distinguish between the consumer being informed, and
understanding the nature and scope. Recommends the
addition of a series of examples to clarify the meaning of
‘reasonable steps’.

Noted. Disagree with adding examples as we do
not think they would add further clarity to the
provision. The FMA may choose to issue
guidance.

3.54

27 (s 431I)

Chapman Tripp

Submitter welcomes the removal of the requirement to
agree the nature and scope of advice with the client [as
drafted in the exposure draft of the legislation], which would
likely have created unnatural and distracting interactions
between advisers and their clients.
Submitter also supports the new approach based on taking
reasonable steps to ensure the client understands the
nature and scope of advice

Noted.

3.55

27 (s 431I)

New Zealand
Bankers Association

Submits that ‘understands’ be replaced with ‘aware of’ in
this duty to mirror wording in the current code of conduct for
AFAs.

Disagree. It is important that clients understand
the nature and scope of the advice provided
rather than just be ‘aware of’ the information.

Duty to give priority to client’s interests
3.56

27
# (s 431J)

AIA New Zealand,
Banking
Ombudsman
Scheme, Craigs
Investment Partners,
FINSIA, Southern
Cross Medical Care
Society

Supports the duty to give priority to client’s interests and
this will increase confidence in advice.
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Noted.
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3.57

27
# (s 431J)

AMP Financial
Services and
MinterEllisonRuddW
atts

Supports the principle of the duty but is concerned current
drafting may have unintended outcomes. Ensuring that
financial advice is not materially influenced may be hard to
show - a recommendation to replace an existing contract of
insurance could be perceived to involve material influence
even where the adviser prioritises the client’s interests,
basing their recommendation on the client’s needs.
Suggests refining priority to client’s interests through
modified drafting and specific guidance and examples from
regulators. Proportionality, justifiability and appropriateness
of the influence on the advice should be factors considered
e.g. adviser demonstrating the amount of analysis and
consideration that went into the recommendation and the
costs, benefits and risks for the customer, and the adviser’s
remuneration.

Disagree. The duty does not prohibit conflicts of
interest. The duty is to prioritise the client’s
interests. If a recommendation is made that a
financial advice product should be replaced, and
it was in the client’s interests to do so, then the
financial advice provider is likely to be compliant
with the duty.

3.58

27 (s 431J)

BNZ, New Zealand
Bankers Association

The duty should not prevent financial advice from being
given when the interests of the provider and the client align
(e.g. on a financial advice provider’s own products).

Noted. The duty does not prohibit advice from
being given when the interests of the person
giving advice align with the interests of the
client.

3.59

27
# (s 431J)

ANZ, Cigna,
Insurance Council of
New Zealand,
Chapman Tripp,
Melior Law and
Regulation,
MinterEllisonRuddW
atts, New Zealand
Bankers Association,
Westpac

The Bill should clarify that duty to give priority to client’s
interests is not intended to require product providers to go
beyond the nature and scope of the advice communicated
under section 431I (e.g. to take into account competitors’
products or to direct a client to a competitor). A number of
submitters suggest adding a ‘for the avoidance of doubt’
clause to give certainty on this.
Chapman Tripp also suggests that part of the solution could
be to permit recommendations where, despite a technical
conflict, there is no material detriment to the client and the
advice is reasonable in the circumstances.
Melior Law and Regulation: Support this duty but it requires
further clarification – particularly in the insurance industry
where a financial advice provider sells only one product;
has an approved list of products; or is recommending a
replacement insurance policy. Melior recommends a safe
harbour for licensees or financial advisers who follow a

Disagree. See comments in Part A of this report.
The duty is a conflict management duty. As
such, there is nothing in it that requires providers
to consider every single product on the market.
We consider it is sufficiently clear that the Bill
does not require this.
The FMA could choose to issue guidance on
this.
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3.60

27 (s 431J)

Chatswood
Consulting Ltd

The duty to act in the client’s interests should be limited to
the nature and scope of the advice and limits as disclosed
under section 431I.
This is because It is not clear that someone can effectively
demonstrate that they have given priority to a client’s
interests within the scope of the engagement, or safely limit
the scope of the engagement with the client as is possible
under the AFA code of conduct. This creates disincentives
for providers and clients to give and seek advice.
The Bill should provide clarity, together with safe harbour
examples, on how to interpret the client-priority duty for
example similar approach done by the FMA on replacement
advice.

Disagree. The Bill is sufficiently clear that the
nature and scope of financial advice can be
limited, and that a client’s interests must be
placed ahead of those of the person giving
financial advice.

3.61

27
# (s 431J)

AIA New Zealand,
AMP Financial
Services, Bell Gully,
BNZ, Chapman
Tripp,
MinterEllisonRuddW
atts, New Zealand
Bankers Association,
QBE Insurance

In addition to the detail that will be in the code of conduct,
practical guidance from the FMA is likely to be useful.
Bell Gully: Guidance could be provided as to what will be
considered “taking all reasonable steps” and “materially
influenced” – though this may be more suitable in the code
of conduct.

Noted. The FMA may choose to issue guidance.

3.62

27 (s 431J)

Chapman Tripp

Raised in oral submission: the duty requires the person
giving advice to give priority to the client’s interests
“including by taking all reasonable steps to ensure” that the
advice is not influenced by the provider’s interests. Use of
“including” suggests that the duty may be broader and
could be read as requiring an unlimited scope of steps.
Suggest removing ‘including’.

Agree. We recommend clarifying in the Bill that
further actions beyond “taking all reasonable
steps” are not required.

3.63

27 (s 431J)

Chapman Tripp

This duty should not apply to simple banking and insurance
products, in line with the exemption provided in Australia.
(e.g. bank deposits, term deposits, stored value instruments
and travellers’ cheques)
Such products are unlikely to result in material conflicts

Disagree. We think the adviser should not be
excused from considering the client’s interests
when they are advising on simple banking and
insurance products. This is because there is still
scope for the client to be harmed in these
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between the advice provider and the customer, and
requiring banks to take account of the new duty in relation
to these products may result in customers not receiving
advice on a product that may be suitable for them.
The exclusion for simple banking products should also
exclude the duty to take reasonable steps to ensure that the
client understands the nature and scope of advice being
given in relation to these types of products.

circumstances if the person giving advice
prioritises their own interests ahead of the
client’s.
We also think the client needs to understand the
nature and scope of the advice in these
contexts.

3.64

27 (s 431J)

Chris MacKay

Concerned about the practices of banks. Noted example of
mis-selling products by Australian banks that have resulted
in action by the Australian Securities and Investments
Commission. Concerned about New Zealand banks not
having regard to client’s interests first, or best practice
financial advice steps, in recommending switching to banks’
KiwiSaver schemes or restricting independent mortgage
advisers’ access to banks mortgages. Also concerned
about banks recommending customers change to bank
insurance products without proper consideration on the
impact to the customer of the change, often resulting in
reduced cover for the customer.
The “big end of town” e.g. banks should be required to
adhere to the same rules and regulations as independent
financial advisory firms.

Noted. The Bill seeks to establish a level playing
field of conduct and competency requirements
for all who provide financial advice. Anyone
providing advice will be required to adhere to
duties in the Bill, and required to comply with the
regulations prescribing disclosure requirements.
The code of conduct will also set standards for
ethical behaviour, conduct and client care, and
competence. Any firm providing advice will also
be subject to active regulation by the FMA.

3.65

27
# (s 431J)

Morgan Steel
Financial Services
Ltd

It should be a universal duty to put the client first for all
financial advice given in New Zealand. It is wrong that
nominated representatives are not subject to this duty.

Noted. Anyone giving financial advice, including
a nominated representative, is subject to the
duty.

3.66

27 (s 431J)

Partners Life

Recommends amending to "in giving advice, or when
selling a financial advice product, A must give priority to B's
interests..." to prevent the risk of product providers
choosing not to provide advice.

Disagree. We think that the Bill should allow a
client to obtain an execution-only sale if that is
what the client wants.

3.67

27 (s 431J)

Partners Life

Recommends removing section 431J(1) as the provider of
financial advice should always give priority to a client's
interests, not only when there is a conflict.

Disagree. Section 431J is a conflict
management duty to prioritise the client’s
interests over other conflicting interests. If there
are no conflicting interests, there is nothing to
manage.
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Application of the ‘client first’ duty to advice given wholesale clients
3.68

# (s 431J)
27

ANZ, Bell Gully,
BNZ, Insurance
Council of New
Zealand, Chapman
Tripp,
MinterEllisonRuddW
atts, New Zealand
Bankers Association,
Westpac

The duty to give priority to client’s interests should only
apply to retail clients.
Wholesale clients’ level of sophistication and bargaining
power, existing protections (e.g. Fair Trading Act and FMC
Act fair dealing provisions) and the nature of their
engagement with advisers means they do not need this
protection and would not benefit from it. A variety of
mechanisms exist for them to prescribe the duties they
want and the reporting against those duties.
Chapman Tripp: The duty to prioritise wholesale clients’
interests would require overseas financial advisers who
advise on global transactions having to comply with specific
New Zealand standards that are not imposed by any other
jurisdictions as far as Chapman Tripp is aware. This would
increase compliance costs and complexity.
Advisers may provide more conservative advice, or refrain
from giving advice at all, leading to wholesale clients
receiving a limited or sub-optimal service.

3.69

# (s 431J)
27

ANZ, BNZ, Chapman
Tripp

Providers typically have standard commercial terms which
would deal with conflicts as between wholesale clients (e.g.
provider has pre-existing negotiated arrangements with
wholesale clients A and B that provider can allocate more
products to client A where there is a limited amount
available). The proposed statutory duty may override or
compromise those agreed conflict management
procedures.
BNZ/Chapman Tripp: If the duty does apply to wholesale
clients, then there needs to be a safe harbour where, in
respect to wholesale clients, the adviser has an agreement
with the client in respect of conflict management, and
complies with that agreement, duty will not apply or instead
will be considered be met by the relevant adviser.
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Disagree. Wholesale clients should have their
interests prioritised when they seek financial
advice (as is the case when they seek many
other forms of professional advice – e.g. lawyers
are always required to protect and promote their
clients’ interests, regardless of who their client
is).
Further, while wholesale clients are generally
large and sophisticated and do not require or
benefit from the same degree of protection as
retail clients, some less sophisticated clients
may still be classified as wholesale (e.g.
because they have come into a large
inheritance). We consider that the duty to give
priority to clients’ interests is necessary to help
protect the interests of less sophisticated
wholesale clients.

Disagree that the duty would override
contractual procedures for managing different
interests of different clients. The duty is to
prioritise the interests of a client over the
provider’s own interests or the interests of a
person associated with the provider.
Further, the duty is to “take all reasonable steps”
to ensure that the advice is not materially
influenced by relevant conflicting interests (note
the amendment proposed under item 3.62).
Even if the duty did apply to any commercial
conflicts that exist in the wholesale market, if a
provider has followed processes that have been
negotiated and agreed with sophisticated

Item Clause

Submitter

Officials’ comments

Submission

wholesale clients, then it is likely that the duty to
take all reasonable steps will have been
complied with.

“Scope” of the Code of Professional Conduct on Financial Advice Services
3.70

431I and
431J

Kensington Swan

Recommend that duties 431I and 431J expressly interact
with the code of conduct to avoid the risk of challenge to
any code standard. Recommends:
 moving these duties to clause 32 of new Schedule 5,
requiring the code to include these standards and
allowing them to include related standards or guidance.
 or provide express statutory confirmation that neither
section 431I or section 431J restrict the ability for the
code to contain related standards or guidance relating to
these duties.

Disagree. We think that these duties should
remain statutory duties in the Bill, and that the
FMA should be responsible for producing
guidance relating to these duties.
The Bill does not prevent the code committee
from producing guidance relating to the
standards it sets.

Duty to comply with the code of conduct
3.71

27 (s 431L)

Craigs Investment
Partners

Supports applying the code of conduct to all those providing
advice, not just AFAs, and supports limiting those giving
advice to only do so in areas where they are competent.

Noted.

3.72

27 (s 431L)

Partners Life

Recommend a new duty be included requiring advice to be
given on an existing product in situations when the advice is
to replace an existing product.

Disagree. We do not think that any such duty
should be included in the primary legislation. We
are considering the risks associated with
replacing financial products as part of our
development of the disclosure regulations. This
may also be something that the code committee
may consider as it develops the code of
conduct.

3.73

27
# (s 431L)

Responsible
Investment
Association
Australasia

Supports the duty to comply with the code of conduct, but
suggests some changes. Financial advice needs to
consider consumers’ core values and ethics when
considering how to invest their funds as part of the duty to
put give priority to client’s interests. The financial advice
legislation needs to enshrine the value of ‘responsible
investment’ to ensure adequate disclosure and requires that
advisers know their clients values insofar as it affects their

Client care obligations will be set in the code of
conduct. The obligation to exercise due care skill
and diligence will ensure the advice meets the
consumer’s needs.
The regime is designed to allow the client and
advice-giver to agree different natures and
scopes of advice based on the client’s
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investments.
Section 431L should be clarified on its expectations of
advisers around requiring them to explicitly ask questions
regarding a client’s ethical values and needs, and ESG
(environment, social, governance) preference. This will
ensure they get improved access and quality of advice.

preferences.

3.74

27 (s 431L)

Financial Advice
Code Working Group

Recommend section 431L be amended to provide that a
person who gives, or who holds out that they can give,
regulated financial advice must comply with the standards
required by the code.

Noted. We consider it unnecessary to amend
s 431L as it requires a person that gives
regulated financial advice to retail clients to
comply with the code (without limiting it to the
moment of giving advice) and, because s 431F
prohibits holding out that you can give advice
unless that is the case, it already applies to a
person who holds out that they can give advice.
We do recommend under item 7.73 amending
clause 32 of new schedule 5 to provide that the
code can set standards beyond just the moment
when financial advice is given.

3.75

27 (s 431L)

Financial Advice
Code Working Group

Concerned there will be a gap in the regulatory framework if
the code is not able to provide for when regulated financial
advice should be given.

Disagree that the code should be allowed to
specify when advice should be given, or require
advice to be given in certain circumstances. The
regime should not get in the way of some
consumers acquiring financial advice products
that they want without financial advice.

Duty to make available prescribed information
3.76

27 (s 431N)

Bell Gully, BNZ,
Chapman Tripp, New
Zealand Bankers
Association

Regulations should not require disclosure to wholesale
clients as they do not require the same level of protection
as retail clients. This will add an unnecessary compliance
burden

What disclosure (if any) will be required for
advice given to wholesale clients is currently
being consulted on, and will be determined in
regulations. Applying this duty to advice given to
wholesale clients gives Government the
flexibility to require some disclosure around
wholesale advice if necessary.

3.77

27 (s 431N)

Chapman Tripp

If Parliament insists on retaining disclosures in the
wholesale context, these should be limited strictly to

Noted. To be determined in regulations.
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warning statements similar to those used in the wholesale
context under the FMC Act.

3.78

27 (s 431N)

Kensington Swan

Recommends that section 431N should be amended to
state that additional information might need to be provided
to clients pursuant to the code, with section 431N not
limiting the powers of the code committee in this regard.

Disagree. The Bill does not prevent the code of
conduct from requiring information to be
provided to clients.

3.79

27
# (s 431N)

Insurance Council of
New Zealand

Support this duty.

Noted.

3.80

27 (s 431N)

Departmental
submission

We are currently developing the regulations that will set the
disclosure requirements in the new regime. Due to the use
of the wording “to a prescribed person” in section 431N, the
regulation-making power maybe restrict the ability of
regulations to require providers to make certain information
publically available.

We recommend amending the Bill so that it is
possible to require information to be disclosed in
advance or at any other time and not necessarily
to a prescribed person (e.g. publicly available
information on a website).

Discretion of nominated representatives
3.81

27 (s
431Q(a))

Craigs Investment
Partners, Securities
Industry Association
and SIFA
Incorporated

The Bill should more clearly limit the advice a nominated
representative can provide. If it does not, there is a risk that
firms will have nominated representatives when it would be
more suitable for those people to be financial advisers.
The Bill should confirm that nominated representatives
have very limited discretion over the advice they provide.
Craigs Investment partners: While the FMA will address this
through licensing – the licensing process should be
supported by a clearer definition in the Bill of the type of
advice that can be provided by a nominated representative.
SIFA: There is a risk that if a very liberal interpretation is
allowed, everybody will want to be a nominated
representative and nobody will want to be a financial
adviser, which would not be a desired outcome. SIFA’s
view is that if the person who is providing advice on behalf
of an entity has any discretion at all, they should not be able
to be nominated as a nominated representative.
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Agree. Refer to our recommendation on this in
Part A.
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Prohibiting inappropriate incentives or payments
3.82

27
# (s new
431Q(b))

AMP Financial
Services

Concerned that the incentives requirements on Financial
Advice providers regarding nominated representatives do
not extend to financial advisers or other financial advice
providers. This is inconsistent with the desire to have
similar standards applying to advice regardless of who
delivers it. The intent to retain the “inappropriate” rule in
primary legislation should apply consistently to all
inappropriate incentives offered by either financial product
providers or any other providers of financial advice products
or services who incentivise anyone who provides regulated
financial advice.

In setting duties for financial advice providers
specifically in relation to nominated
representatives, section 431Q recognises that
financial advisers can be subject to disciplinary
action if they breach the duties that apply to
them. Financial advisers are therefore
individually accountable for prioritising the
client’s interests and complying with other duties
irrespective of how they are remunerated.

3.83

27
# (s new
431Q(b))

Bell Gully

In order for this duty to operate effectively and consistently,
it would be helpful for there to be regulator guidance as to
what payments or incentives would be considered “likely to
have the effect of encouraging” a nominated representative
to contravene the prescribed duties.

Noted.

3.84

27
# (s new
431Q(b))

ANZ

The duty in section 431Q is too broad and may effectively
forbid any sales-based incentives.
ANZ suggests that section 431Q should be amended with a
‘for the avoidance of doubt’ clause that says that a payment
is unlikely to have the effect of encouraging a nominated
representative to breach a duty under sections 431H to O if
the financial advice provider has taken reasonable steps to
ensure the payment or other incentive reflects how the
product was sold, with a focus on training, expertise, and
compliance with the processes, controls and limitations set
out above.

Disagree. Section 431Q is intended to prohibit
any sales-based incentives that may have the
effect of incentivising nominated representatives
to breach a duty.

3.85

27
# (s new
431Q(b))

Insurance Council of
New Zealand,
MinterEllisonRuddW
atts

Section 431Q should be amended by removing paragraph
431Q(b) [the clause that prohibits a provider from paying a
nominated representative “any kind of payment or other
incentive that is intended to encourage, or is likely to have
the effect of encouraging, a nominated representative to
engage in conduct that contravenes any duty under
sections 431H to 431O”].

Disagree that the new section 431Q(b) should
be removed or otherwise changed. While there
is not a bright-line test on what kind of incentives
may encourage a nominate representative to
contravene a statutory duty, we think it is
acceptable for the Bill to require firms to think
about this and design their incentives in a way
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If section 431Q is nonetheless to be progressed we submit
that at minimum the words ‘or is likely to have the effect of’
should be removed as this is overly broad and subjective.
MinterEllisonRuddWatts queries whether this duty should
be restricted to incentives that materially influence the
advice given, as opposed to incentives that are intended to
encourage, or have the effect of encouraging, a nominated
representative to breach a duty, recognising that
commissions are an important remuneration tool in the
industry.
MinterEllisonRuddWatts also asks the Select Committee to
consider whether the current drafting could create a de
facto prohibition on commissions, or any remuneration
structure with an element linked to sales. They note
previous MBIE consultation identified that consumers are
often not willing to pay directly for advice. Effectively
banning one of the primary ways (commissions) for
nominated representatives to be remunerated may restrict
their willingness to provide advice without access to some
other form of remuneration.

that is unlikely to incentivise nominated
representatives to breach their statutory duties.
This may result in some changes to the kind of
incentives providers pay nominated
representatives. We do not see significant
downsides arising from this.
We note that this duty does not constrain the
kinds of incentives that may be offered to
financial advisers (who are individually liable and
subject to FADC if they breach their duties) – so
is unlikely to constrain market innovation
significantly. Nor will it create a de facto ban on
commissions.

The whistle-blower protection provision in section 431R of
the Bill should more closely align with the current provision
in section 45A of the FA Act. In particular, sub-section (2) of
section 431R of the Bill should contain a provision that
prohibits the FMA from disclosing information in a report
(whether or not it has been made in good faith) that might
identify a client of the reporting adviser, unless that client
consents or the FMA believes disclosure is essential.

Agree. It was intended that the Bill would
provide the same level of protections to financial
advisers and nominated representatives as
currently applies to financial advisers under the
FA Act. As currently drafted, the Bill does not
reflect the policy intent and we recommend that
the drafting be amended to provide the same
protections as set out in section 45A(2)(d) and
(3) of the FA Act.

Protecting whistle-blowers
3.86

27 (s 431R)

Chapman Tripp

Nomination of nominated representatives
3.87

27 (s431S)

ANZ

The process for nominating representatives could become
cumbersome and increase compliance costs. The process
should be simple and scalable for large organisations.
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Noted. We do not envisage that this will be a
high-compliance-cost exercise.
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3.88

27
# (s new
431S)

Kiwibank, New
Zealand Bankers
Association

Support allowing the FMA to specify the manner in which a
nominations of nominated representatives must be made.
Concerned that the process for revoking a nomination is
fixed in the legislation; concerned that a person leaving
employment with a provider would need to be provided with
a written notice even though it would be clear that the
nomination ceases.
Suggest that the Bill be amended to enable the nomination
and revocation to be determined by the FMA so an
appropriate approach can be determined.

We do not think the current drafting requires the
provider to give a written notice to the employee
to revoke the nomination.
Section 431S(3)(b) provides three ways a
nomination can be revoked:
 If the provider gives a written notice
to the employee
 If the provider ceases to hold or be
authorised under a licence to
provide financial advice services
 If the nominated representative
ceases to be engaged to give
financial advice on the provider’s
behalf; or becomes a financial
adviser; or becomes a nominated
representative of another financial
advice provider under a different
licence.

3.89

27 ( s
431S(1)(b)(
i))

New Zealand
Bankers Association

Recommends rewording this provision to: “gives financial
advice on A’s behalf (whether as an employee or
otherwise): and”. The current drafting is unnecessarily
narrow in that it links an individual’s precise terms of
engagement to their ability to be nominated as a nominated
representative.

Disagree. Section 431S uses the language from
section 431D.

3.90

27 (s
431S(4))

New Zealand
Bankers Association

The FMA should permit financial advice providers to keep
an internal record of nominations and, where appropriate, to
nominate by position title rather than by individual name.
Providers should be permitted to refer to existing nominated
representative records to comply with section 431S(4).

Disagree. The Bill requires financial advice
providers to maintain a list of nominated
representatives. We think that the provider and
the FMA would benefit from a list that specifies
the named individuals who have been
nominated to give financial advice on a
provider’s behalf, rather than by position. This
would help the FMA to more easily identify a
particular nominated individual that had
undertaken inappropriate conduct.
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3.91

Departmental
submission

The Bill requires a financial advice provider to keep an upto-date record of its nominated representatives. To assist in
its monitoring activities, a minor amendment to the Bill is
required to enable the FMA to set the manner in which the
list is maintained.

We recommend amending the Bill to enable
regulations to prescribe the manner in which this
list must be maintained. This may also include
requiring a financial advice provider to keep a
record of previously engaged nominated
representatives.

27 (s
431S(4))

Limitation on pecuniary penalty orders against financial advice providers
3.92

27 (s 431T)

AIA New Zealand

Supports this provision and agrees that limiting it to
pecuniary penalty orders is appropriate and correctly
balances the competing priorities that exist.

Noted.

3.93

27 (s 431T)

Kensington Swan

Supports inclusion of section 431T which strikes the
appropriate balance in respect of providers’ obligations and
may encourage providers to engage financial advisers.

Noted.

3.94

27 (s 431T)

New Zealand
Bankers Association
and Russell
McVeagh

Submits that the Bill should include an equivalent provision
to cover contraventions by nominated representatives when
the provider can demonstrate that it took all reasonable
steps to ensure compliance.

Disagree. We think it is appropriate that this
limitation only applies to contraventions by
financial advisers. The Bill is designed to ensure
that financial advice providers only engage
nominated representatives when they can
impose appropriate limitations on the advice
given by nominated representatives.

Client money and property services
3.95

27 (s 431V
– 431ZH)

Kensington Swan

Supports amendments to the provisions relating to client
money handing.

Noted.

3.96

27
# (s 431V)

Russell McVeagh

Obligations in relation to client money or property service
should relate to those that “carries on business” as client
money or property service providers. This was the language
under previous section 77A of the FA Act.

Disagree. If a person receives money from a
client not on the person’s own account and none
of the exclusions apply, then the obligations in
relation to client money and property services
should apply.

3.97

27 (s 431V)

Cygnus Law

New section 431V(2) should include an example as the
definition is complex.

Disagree. The definition already refers to Person
A and Person C in order to help aid
understanding of the concept.

3.98

27
# (s 431W
& Z)

Insurance Brokers
Association NZ and

Insurance advisers already have disclosure duties under
insurance legislation so should not be subject to disclosure

Disagree. The obligation to exercise care,
diligence and skill should apply – this duty is not
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Item Clause

3.99

27
# (s
431ZB)

3.100 27
# (s
431ZH)

Submitter

Submission

Officials’ comments

Willis New Zealand

requirements for client money and property services under
section 431W. IBANZ also suggests that they should be
exempt from the obligation to exercise care, diligence and
skill in section 431Z.

covered by existing disclosure duties for
insurance advisers. Details of disclosure
obligations (if any) to be set out in regulations
under this Bill and will take into account other
obligations.

Cygnus Law

New section 431ZB should be amended to create an
express trust over the money and property held by the
provider of client money or property services. There was
protracted litigation following the Lehman Brothers collapse
in 2008 as to whether money paid into a non-trust account
was protected. UK have created a statutory trust based on
the experience following the Lehman collapse. There are
rules that apply to derivatives investor money and property
for derivatives in the FMC Regulations – there are no
equivalents in the Bill.

Noted. A number of complex implications would
need to be worked through before making any
such change. For example, the implications if
the provider uses the money (over which there is
a statutory trust) for their own purposes in
breach of the trust. Suggest any such changes
be considered and consulted on separately
outside the scope of the Bill.

Russell McVeagh

A provision equivalent to previous 77U(2) of the FA Act
should be carried over. i.e. making clear that where A
provides broking services on behalf of B, A’s conduct and
state of mind can be attributed to B

Disagree. We think this this is provided for under
the attribution provisions of the FMC Act in
sections 535 and 536.

Other FMC Amendments
3.101 31(2)
#
(s
451(2))

Boutique Advisers
Alliance, G3
Financial Freedom,
Stewart Financial
Group, Stewart
Group Wellington

The threshold for publishing accounts and having accounts
audited needs to be examined. The vast majority of
advisers that will be seeking a licence and small to medium
sized firms and it does not make sense for them to be
required to publish accounts.

We understand that the submitters are referring
to the requirements imposed on FMC reporting
entities in the FMC Act. Clause 31 of the Bill
provides that a licenced financial advice provider
is not an FMC reporting entity so will not be
required to publish accounts.

3.102 49 (s 562)

Chapman Tripp

The designation power in the context of financial adviser
services should be removed.
The designation power would create further uncertainty on
the boundary between financial advice and “information
only” services.
There is not the same need for a designation power for
financial advice as for other financial services, because the
potential mischief addressed by the FMA’s current

Disagree – we think people may try to arbitrage
away from giving regulated financial advice so
they are not caught by the Bill, and this power is
necessary to ensure the right activities are
captured. Also note there is a ‘carve-out’
provision, to exclude activities that should not be
captured.
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Item Clause

Submitter

Officials’ comments

Submission
designation power does not arise in the context of advisory
services – e.g. it is harder to arbitrage activities so they fall
outside the definition of financial advice

3.103 Clause 54

New Zealand
Bankers Association

Certain simple products are currently excluded from
disclosure requirements under the FMC Act. Clause 54(1)
of the Bill indicates that the intention is to retain the
exclusions from the FMC Act, but this is reliant on the
finalisation of regulations. This exclusion should remain in
place during the transition period, and remain in effect until
the regulations are finalised.

Noted. Regulations and commencement orders
will be developed in a manner so that the FMC
Act product disclosure requirements do not
temporarily apply to the relevant simple
products.

Suggestions for minor changes and improvements to the Financial Markets Conduct Act
3.104 n/a

Chapman Tripp

Suggest clarifying that the insider trading and market
manipulation provisions of the FMC Act do not apply to
issues of quoted financial products.

Noted. Regulations under the FMC Act have
already clarified this matter in respect of insider
trading. We recommend that any changes to the
Act be considered and consulted on separately.

3.105 n/a

Chapman Tripp

Suggest clarifying that provisions relating to disclosure of
relevant interests in quoted financial products by directors
and senior managers of listed issuers include options to
subscribe for a financial product.

Noted. We recommend that any changes to the
Act be considered and consulted on separately.

3.106 n/a

Chapman Tripp

Suggest that the exclusion for employee share purchase
schemes in the FMC Act be broadened.

Noted. Recommend that any changes to the Act
be considered and consulted on separately.
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Table 4: General comments on Part 2 – Amendments to the FSP Act (clauses 59 to 89, pp 40 to 51)
Item Clause

Submitter

Submission

Officials’ comments

4.1

n/a (title of Act)

Chapman Tripp

The title of the Financial Service Providers (Registration and Dispute
Resolution) Act 2008 should be simplified to "Financial Service Providers
Act 2008".

Disagree. Costs of change would be
greater than benefits. Additionally,
title needs to be specific that this Act
is just about registration and dispute
resolution not overall regulation of
financial service providers.

4.2

n/a

Chapman Tripp

FSPR should set out:
- information on the provider’s AML/CFT supervisor (if any),
- information on the names of directors and senior managers of the FSP
(but in neither case their date of birth or home address).

Out of scope of Bill. To consider
when updating regulations if
necessary. Unclear whether there
would be significant benefit in
including this information on the
FSPR.

4.3

n/a

Chapman Tripp

While the FSP Act currently requires the information to be provided, the
FSP Act and regulations do not allow some important information to be
searched or presented in search results. The Bill and/or regulations
should enable (a) the name and place of residence (but not full address)
of directors and senior managers and (b) the name of controlling owners,
to be searched, and presented in search results.

Out of scope of Bill. To consider
when updating regulations if
necessary. Unclear whether there
would be significant benefit in being
able to search this information.
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Table 5: Specific comments on Part 2 – Amendments to the FSP Act (clauses 59 to 89, pp 40 to 51)
Item Clause

Submitter

Submission

Officials’ comments

Categories of financial services
5.1

61
# (s 5)

Bell Gully,
Chapman Tripp

Support changes to the descriptions of financial services; however, would
recommend the current registration options of the FSPR website be
completely aligned to this list to avoid on-going confusion.

Noted. It is intended that registration
options on the FSPR will be
amended to align with the new
legislation.

5.2

61 (s 5)

Chapman Tripp

The FSP Act category relating to acting as an offeror of financial products
under an FMC offer should be removed from the list of financial services
because requiring persons who are in the business of issuing securities
to register on the FSPR is unnecessary and causes undue confusion.

Disagree. It is important to retain this
category as the international FATF
recommendations require the
registration of those who conduct as
a business “participation in securities
issues and the provision of financial
services related to such issues”.

5.3

61 (s 5)

Chapman Tripp

The proposed FSP Act category relating to keeping, investing,
administering, or managing money, securities or investment portfolios on
behalf of other persons should be removed entirely because those
entities who are in the business of keeping, investing, administering or
managing money, securities or investment portfolios on behalf of other
persons will, in almost all cases, be covered by one of the “licensed
entity” or “client money or property service” categories.

Disagree. It is important to retain
category for any providers that may
be keeping, investing, administering
(etc.) money in other respects. We
intend to consider clarifying in
regulations that licensed providers
and client money or property service
providers do not also need to
register in this category.

5.4

61
# (s 5)

Insurance
Council of New
Zealand

Suggest amending clause 61 to list ‘underwriting agent’ as a new
financial service in section 5 of the FSP Act.
It is important to clarify what status and obligations underwriting agents
are intended to have under the financial services legislation regime. Pure
underwriting agents will not be giving ‘financial advice’. They could be
broking service providers, but this financial service designation is not a
comfortable fit for underwriting agencies.
Despite not fitting neatly within any of the existing financial services
categories, many underwriting agencies have registered and joined a
dispute resolution scheme accordingly.

Disagree. Underwriting agents that
give financial advice would register
as financial advice providers.
Underwriting agents that hold client
money would register as providers of
client money and property services.
Both will be subject to relevant
regulation under the Bill.
Requiring underwriting agents to
register in their own new category
may promote greater access to
dispute resolution, clarity and
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Item Clause

Submitter

Officials’ comments

Submission

transparency (particularly for those
that do not provide financial advice
or client money services). However,
we recommend any such change be
considered and consulted on
separately as such a change is
outside of the scope of this Bill.
5.5

61 (s 5)

Partners Life

Companies who sell financial advice products without financial advice
should be registered on the FSPR, but not a member of a dispute
resolution scheme. Recommends amending clause 61(1)(cb) to insert a
new subsection 5(1)(cb) to the Bill to reference these types of providers,
and inserting a new subsection 48(3)(ba) of the FSP Act so these entities
do not have to register with a dispute resolution scheme. (These entities
should have to disclose that their service is only a sale, and not financial
advice).

Noted. They are already required to
be registered, and if they have retail
clients, they must be a member of a
dispute resolution scheme – this is
important so that consumers have
access to redress.

5.6

61 (s 5)

Departmental
submission

There is a difference in drafting between s 5(1)(g) of the FSP Act which
refers to “issuing and managing means of payment” and the definition of
financial institution in (a)(v) of the AML/CFT Act, which refers to “issuing
or managing the means of payment”. There is a concern that this
difference in drafting might mean that the definition under the FSP Act
would not cover people who are only managing but not issuing payment
(or vice versa).

We recommend amending section
5(1)(g) to cover those issuing or
managing means of payment, as
well as those who are issuing and
managing.

Registration requirements to address misuse
5.7

64 (s 7A)

Banking
Ombudsman
Scheme

Supports the changes to stop the misuse of the FSPR as this will
strengthen confidence in the register’s integrity and preserve New
Zealand’s reputation.

Noted.

5.8

64
# (s 7A)

Cygnus Law

The changes are inconsistent with the FATF recommendations to register
financial services business operating from New Zealand.

Agreed to amend the Bill so that
financial service providers that are
reporting entities under the AML/CFT
Act are required to register on the
FSPR. This means that some
providers that have no New Zealand
clients, but that have substantive
New Zealand operations from which
they provide services to offshore
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Item Clause

Submitter

Officials’ comments

Submission

clients, will also register on the
FSPR. The change would better
enable government agencies to
supervise compliance with that
legislation and better enable New
Zealand to meet the FATF
recommendations.
5.9

64
# (s 7A)

Cygnus Law,
MinterEllisonRu
ddWatts

Many legitimate businesses that do not have New Zealand clients may
wish to register but would be unable to do so under the Bill.
Cygnus Law: The inability to register on the FSPR removes regulatory
oversight and legitimacy. It will make it very difficult for legitimate
providers to provide services to clients outside New Zealand. This may
impact providers of digital services in particular including those who want
to focus on providing offshore services.
MinterEllisonRuddWatts: Legitimate business who wish to use New
Zealand as a base from which to export financial services want to register
because they regard operating on an entirely unregulated basis as
unattractive to their customers. There is no reason to discourage them
from doing so in preference to basing themselves in Australia and forgo
the opportunities and contribution to New Zealand.

Disagree. Registration on the FSPR
merely requires a provider to meet
minimum requirements e.g. not be
an undischarged bankrupt. It does
not mean a provider is subject to
regulatory oversight in New Zealand
and should not be used to imply any
level of legitimacy.
However, note the change referred
to in item 5.8 means that some
businesses that do not have New
Zealand clients will be able to
register if they are reporting entities
under the AML/CFT Act.

5.10

64
# (s 7A)

Gareth
Vaughan

Encouraged to see steps being taken to address misuse of the FSPR, but
consider the FSPR should simply be abolished. FSPR no longer serves
any significant purpose and but a lot of resources are required to prevent
its misuse.

Disagree. A register is needed in
some form to satisfy New Zealand’s
FATF obligations and to give
authorities information about
financial service providers operating
in New Zealand. The option of taking
the FSPR out of the public domain
was considered, but was not
preferred as it still would not prevent
providers from claiming that they are
registered in New Zealand. The Bill
instead aims to address the misuse
issue by providing limits on who can
register on the FSPR and restrictions
on how providers can advertise their
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Item Clause

Submitter

Officials’ comments

Submission

registered status.
5.11

64
# (s 7A)

MinterEllisonRu
ddWatts

Acknowledges the objectives of the more stringent requirements for
registering on the FSPR.

Noted.

5.12

64
# (s 7A)

MinterEllisonRu
ddWatts

This provision may have unintentionally captured Australian issuers who
make offers of financial products under the trans-Tasman mutual
recognition scheme.

Noted. To consider addressing in
exemption regulations.

5.13

64
# (s 7A)

MinterEllisonRu
ddWatts

Concerned that FMA may not be resourced to supervise the increased
number of entities likely to apply for FMC licences to provide financial
services to overseas customers in response to the new restrictions on
registration. The FMA may therefore be reluctant to grant licences to
exporting businesses. The solution would be to adjust FMA funding, if
necessary in part by adjusting levies under the FSP regime, rather than to
discourage legitimate businesses. Illegitimate businesses would likely not
find full supervision attractive and may try to continue operating on an
unregistered and unlicensed basis. This will make legitimate businesses
keener to distinguish themselves by seeking licensing even when not
required.

Disagree. It should not be the FMA’s
role to licence entities that intend to
provide services to offshore
customers only in order to help those
businesses appear legitimate.

5.14

64 (s 7A)

Departmental
submission

New section 7A(2)(c) states that providers are not required to register on
the FSPR if their financial services are below the threshold to be
prescribed in regulations. For those providers, it is important that they are
still subject to certain requirements of the FSP Act.

We recommend providing that, in
prescribed circumstances,
requirements in the FSP Act may still
apply to providers even if their
services are below a de minimis
threshold referred to in new section
7A(2)(c) of the FSP Act.

5.15

69 (s 12(1)(b))

Kensington
Swan, The NZ
AMP Adviser
Businesses and
Advisers
Association Inc,

A person is prohibited from holding out that they are willing to provide
financial services unless registered. However, registration is only
available to those in the business of providing financial services. This
appears to be circular and may prevent genuine businesses from
registering.
The NZ AMP Adviser Businesses and Advisers Association Inc: This
requires attention for both financial advisers and financial advice
providers.

Disagree. As is currently the case,
registration is expected to occur
before commencing services.
For any services where a licence is
not required, the applicant would
need to satisfy the Registrar that
they expect to be providing financial
services (at levels above any
minimal thresholds to be prescribed
in regulations) within a certain
period. The Registrar may then
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Item Clause

Submitter

Officials’ comments

Submission

conduct follow-up checks.
For the financial advice service
where a licence is required, the
provider would become registered
once a licence is granted.
5.16

70 (s 14)

Departmental
submission

Some of the disqualification grounds in section 14 relate only to New
Zealand laws e.g. someone who has been subject to a confiscation order
under the Proceeds of Crimes Act 1991.
Given under the Bill there will be more overseas providers registering, the
disqualification ground should apply so that if the Registrar becomes
aware that an applicant or provider is subject to a similar order in a similar
overseas jurisdiction, the Registrar has a ground for deregistering them.

We recommend amending the Bill so
that actions taken in overseas
jurisdictions that are substantially
similar to the grounds for
disqualification in sections 14(2)(a)
and (g) can disqualify a person from
registration.

5.17

72 (s 16)

Departmental
submission

The Registrar should be able to request information under section 16(1A)
at any time to check that a provider is still providing services to persons in
New Zealand or meeting any other requirement for registration in new
section 7A.

We recommend that the Bill be
amended so that the registrar has
the ability to request confirmation
that the person is providing services
to a person in New Zealand or
meeting any other requirement for
registration in new section 7A at “any
time”.

5.18

74 (s
18(1)(ca))

Departmental
submission

New section 18(1)(ca) currently provides that the Registrar “must”
deregister a provider if they breach the advertising restriction. However,
in some instances this may be overly harsh and it may be appropriate for
the Registrar to be able to simply warn a provider instead of deregistering
them.

We recommend providing for
deregistration where breaches of the
advertising restriction are serious,
taking into account factors such as
whether the provider or any person
involved with the provider has
previously breached the advertising
restriction, or has been previously
warned about breaching the
restriction.

Registration of financial advisers and other registration requirements
5.19

77 (s 22)

Departmental
submission

The FSP Act allows for deregistered financial service providers to
become reregistered in certain circumstances but does not specify a cutoff period for eligible deregistered providers to apply to become
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We recommend inserting a provision
to set a cut-off of 60 calendar days
from the date of deregistration, after

Item Clause

Submitter

Submission

Officials’ comments

reregistered. Reregistration is effectively reinstating registration as if that
provider has never been deregistered. If there is no legal cut-off and a
provider is able to apply to be reregistered after a long period after
deregistration, say several years, this raises concerns about whether a
provider has actually been in breach of the Act that whole time if it is in
fact continuing to be in the business of providing that service while
deregistered.

which a financial service provider
cannot apply to be reregistered. This
does not prevent a provider from
making an application for a new
registration.

5.20

78 (s 22C(1))

Departmental
submission

The example provided in section 22C(1) is intended to explain how a
financial adviser is able to register on the FSPR for financial advice
services, even though they are not in the business of providing that
service. However, the current drafting of the example may imply that the
types of advice a person may give will always be specified in the licence.

We recommend amending the
example so that it does not imply
that the types of advice a person
may give will always be specified in
the licence.

5.21

78 (s 22C(4))

Departmental
submission

This clause provides for newly registered financial advisers to be
deregistered after three months if they are not engaged by a financial
advice provider. This effectively gives financial advisers three months
from applying for registration, to become engaged by a financial advice
provider. However, it may not be clear that all advisers have three months
from the beginning of the new regime to become engaged before they
can be deregistered (noting that they will not be able to give advice while
they are not engaged). The current wording may imply that advisers have
three months from when they first registered on the FSPR in relation to a
financial advice service (e.g. as an authorised financial adviser or
registered financial adviser).

We recommend amending the
clause so that it is clear that any
registered financial adviser may be
deregistered if not engaged by a
financial advice provider after three
months after registration as a
financial adviser under the financial
advice service.

5.22

79 (s 27)

Kensington
Swan

Concerned that the provision as currently drafted could create uncertainty
as to whether a financial adviser is intended to be able to give advice on
behalf of more than one financial advice provider. Section 27 should be
amended to A being ‘engaged by one or more financial advice providers
to give financial advice on their behalf and, if so, the name and business
address of every financial advice provider on whose behalf A is engaged
to give financial advice.’

Disagree. The current wording
allows for this. Under section 33 of
the Interpretation Act 1999, words in
the singular include the plural. This
means that if the applicant for FSP
registration is engaged by more than
one provider, the information would
need to be provided for each
provider.

Section 44(1)(bb) provides for regulations to specify warnings or
information that must be given in relation to a provider’s registered status.

We recommend expanding the
regulation-making power in section

Regulation-making powers
5.23

84 (s
44(1)(bb))

Departmental
submission

59

Item Clause

Submitter

Submission

Officials’ comments

It is currently confined to advertising or information given to those who
receive or may receive the service. We are aware of problems where
providers use their New Zealand registration when seeking funding from
offshore banks or dealing with offshore regulators in a way that suggests
that the act of registration is an indicator of quality or more substantive
regulation than it actually represents. It may be desirable to use the
regulation-making power to address how providers can refer to their
registration in those circumstances as well.

44(1)(bb) so that regulations can
specify the circumstances in which
the prescribed information must be
provided, rather than the power only
being related to advertising or
documents provided to people
receiving the service.

Membership of dispute resolution schemes
5.24

85
# (s 48A)

Financial
Services
Complaints Ltd

Opposes the exemption from the requirement to belong to dispute
resolution scheme for financial advisers who are engaged by a financial
advice provider that belongs to a scheme. FSCL submits that this will
make it difficult to resolve disputes if financial advisers have moved to a
different firm. FSCL suggests removing the clause, requiring financial
advice provider to retain records (as a condition of their licence) and/or
requiring financial advice providers to give details of their employees to
the dispute resolution schemes.

Disagree. This provision is intended
to reduce the likelihood of multiple
schemes dealing with a dispute
relating to the same conduct. The
code of conduct may set standards
relating to resolving disputes and
retaining records. The FMA may set
licensing requirements relating to
these matters, and the approved
dispute resolution schemes could
include similar requirements in their
scheme rules.

Reporting requirements for dispute resolution schemes
5.25

87
# (s 67)

AMP Financial
Services, New
Zealand
Bankers
Association and
Westpac

Suggests amending this section so that prior to any reporting to a
regulator the DRS should be required to request an explanation from the
participant. Enquiries to the financial advice provider (rather than
immediate mandatory reporting) may determine that there is, in fact, no
issue.
AMP Financial Services suggests that the complaint should be upheld by
the dispute resolution scheme.
AMP Financial Services also suggests that in subsection (1) paragraphs
(c), (d) and (e) the words “may have contravened, or is likely to
contravene” be removed so that the schemes are only required to report
contraventions that have occurred. Mandatory reporting of something that
a DRS merely (i) believes and (ii) may have occurred is inappropriate for
such a serious accusation against a member licensee.
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Agree that the Bill should be
clarified. Refer to Part A of the
Report.

Item Clause

Submitter

Submission

Officials’ comments

5.26

87 (s 67(1)(f))

AMP Financial
Services

Although a material complaint may be made about a licensee, financial
adviser, or other person (section 67(1)(f)), that complaint may, ultimately,
not be upheld. Potentially ill-founded complaints may, at first glance,
appear material. Under section 67 these would have to be reported to the
applicable regulator. Suggests that a further requirement be added: that
the complaint has been upheld by the DRS.

Agree that the Bill should be
clarified. Refer to Part A of the
Report.

5.27

87
# (s 67)

Banking
Ombudsman
Scheme

Supports the inclusion of the requirement to share information with the
regulator but suggest that the provision is amended so information is only
shared if a scheme participant “has contravened, or is likely to
contravene” one of the mentioned pieces of legislation in a material
respect. The Scheme is concerned that, as currently drafted, this
provision might impact negatively on their ability to resolve disputes, and
may impose a burden on the Schemes and the relevant regulators.
Would also support the development of guidelines to provide clarity about
what would be covered by this provision.

Agree that the Bill should be
clarified. Refer to Part A of the
Report.
The FMA and other regulators may
choose to issue guidance to provide
clarity of the type of contraventions
that they expect to be notified of.

5.28

87 (s 67(1)(c))

BNZ

Do not agree with this section – entities are already highly regulated and
are already under self-reporting obligations. It is not appropriate to ask
DRS to report in addition to this.

Disagree. Refer to Part A of the
Report.

5.29

87 (s 67)

BNZ, Insurance
Council of New
Zealand, New
Zealand
Bankers
Association and
Westpac

The enhanced reporting requirements for authorised dispute resolution
schemes may not be appropriate. They may lead to over-reporting as
every complaint will be considered ‘material’ and place unnecessary
strain on resources for everyone. The current regulatory settings for
reporting by dispute resolution schemes are more appropriate – where
there are only a series of material complaints.

Disagree. Refer to Part A of the
Report.

5.30

87
# (s 67)

Insurance
Council of New
Zealand

If the proposed changes are to be progressed, the following two matters
need to be addressed:
1. the reporting trigger is unclear – e.g. would a scheme have to
report any alleged breach, or only breaches it determined
had occurred?
2. there should be a requirement that at the same time as or
before the scheme reports to the regulator, it should
communicate the same information to the relevant entity.

Agree that the Bill should be
clarified. Refer to Part A of the
Report.
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Submitter

Submission

Officials’ comments

5.31

87
# (s 67)

Financial
Services
Complaints Ltd

Opposed to the current drafting of the provision requiring dispute
resolution schemes to report single material breaches to the relevant
regulator as this will negatively impact on the schemes’ ability to resolve
disputes and will be burdensome on the schemes.
Suggests that the Bill be amended so that schemes must share
information with the regulator if there has been a series of material
complaints or a single complaint over a defined materiality threshold.

Disagree. We think that a two-tiered
reporting threshold might lead to
inconsistent reporting. Rather, we
think that all complaints over a
materiality threshold should be
reported as described in Part A.

5.32

87
# (s 67)

Insurance and
Financial
Services
Ombudsman

The drafting of the provision to share information might result in dispute
resolution schemes having to share information with the regulator when
the complaint has no wider ramifications (beyond the client involved).
This could undermine trust of the schemes amongst its members.
Suggests changing the drafting of the provisions to “If there is a material
complaint which indicates the existence of a systemic issue or a series of
material complaints”.

Disagree. We think that material,
one-off contraventions should be
reported to the regulator, regardless
of whether they indicate systemic
issues.

Under section 34 the Registrar can share information with people listed in
Schedule 2 if this will help those people perform their respective
functions. The list includes people licensed by the FMA but does not
include persons who hold a product market licence. Information about
product market licensees should be shared with the FMA.

We recommend the following
additions to the table in schedule 2
of the FSP Act:
Licensing authority: FMA.

Other registration provisions
5.33

n/a

Departmental
submission

Licensed provider: Licensed financial
product market operators.
Enactment: Financial Markets
Conduct Act 2013.
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Table 6: Comments on Part 3 – Repeals and amendments to other Acts (clauses 90-91, pp 51-52)
Item Clause
6.1

90(3)(a)

Submitter

Submission

Officials’ comments

Departmental
submission

The Bill revokes certain exemptions under the FA Act, but the list is not
complete.

We recommend the Bill revokes
every exemption notice made under
section 148 of the FA Act that is in
force on the commencement of this
section.
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Table 7: Comments on Schedules 1-4 – Transitional and other provisions (pp 53-90)
Item

Clause

Submitter

Officials’ comments

Submission

Schedule 1 – Transitional provision inserted into FMC Act
General comments in relation to transition
7.1

sch 1 (sch 4)

First Capital
Financial Services

Supports the timing set out in the Bill.

Noted.

7.2

sch 1 (sch 4)

Health Funds
Association NZ,
Stakeholder
Engagement
Group

Supports the transitional arrangements including
the transition period for licensing and
competency safe harbour.

Noted.

7.3

n/a
#

Citizens Advice
Bureau

Recommends that the transitional arrangements
include an information campaign for consumers,
including key questions to ask advisers during
the transitional period, and aimed at providing
consumers with a basic understanding of the
market.

Noted. This is a matter for consideration outside of the Bill.

7.4

n/a

Insurance Council
of New Zealand

It is important that the transition approach works
for all types of organisation, including for entities
that may be treated differently under the new
regime (e.g. non-QFEs at present that may need
to be licensed under the new regime) or new
entities looking to establish across this period.

Noted. The transitional provisions in the Bill, including the
transitional licence and safe harbour provisions, are intended
to enable industry to move to the new regime as smoothly
and quickly as possible. The Bill also includes a power to
make transitional regulations to deal with any unforeseen
issues that may arise during the transition.

Timing for commencement of new regime
7.5

n/a

AMP Financial
Services, Bell
Gully, Chartered
Accountants
Australia New
Zealand, Chubb
Insurance NZ,
Insurance Council
of New Zealand,
Kiwibank,

It is important that there is enough time between
the code and regulations being finalised and
coming into force. Concerned there may not be
enough time to allow providers to transition.
AMP Financial Services: Some providers will
have existing contracts with non-employed
advisers that specify liability arrangements.
Under new regime, providers will need to decide
whether to ‘engage’ these individuals, and
whether as advisers or nominated
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Disagree that a longer period is required before new regime
should commence. It is intended that the new regime will
come into force approximately nine months after the code of
conduct is approved. The actual date will be determined later
and set by Order in Council as appropriate taking into
account how much time industry is likely to need to meet the
new requirements.
Given the Bill is already available, and an exposure draft of
the Bill was released, firms can and should already be
thinking about how best to structure their business in the new

Item

Clause

Submitter

Submission

Officials’ comments

MinterEllisonRudd
Watts, New
Zealand Bankers
Association,
Westpac

representatives. Difficult to decide prior to code
being finalised. Contracts may need to be
renegotiated. Suggest longer period needed due
to complexity of factors.
Chartered Accountants Australia New Zealand:
Adequate period of time must be permitted to
allow for appropriate licensing decisions,
propose new regime begin no earlier than 12
months after code approved.
Chubb Insurance NZ/Insurance Council:
Insurers are dealing with a significant regulatory
change and need more time to transition. The
earliest new regime should take effect is the end
of 2019.
Kiwibank/NZBA: Suggests up to three years
may be necessary for transition, especially as
the code of conduct and Disclosure Regulations
are still being developed. Therefore supports
clause 86 in Schedule 1.
Insurance Council: MBIE’s current indication that
new regime will take effect approximately nine
months after the code is approved is the
shortest timeframe that should be considered.
Further understanding of what insurers will be
expected to do required before being able to
comment on appropriate timeframes.

regime. Additionally, the competency safe harbour provides
two years for existing advisers to upskill to meet any new
competency requirements.
Disagree that there should be up to three years for
implementation. New clause 86 in schedule 1 provides for
making transitional regulations to deal with unforeseen issues
that might arise during the transition. This power, and any
regulations made under it, may remain in force for only 3
years after commencement. Note that many parts of the
regime (e.g. the key legislative duties, but not the new
competency standards) will come into effect sooner.

There are a large number of AFAs who are over
60 years of age who are likely to leave the
industry when the new licensing rules take effect
because they do not wish to go through the
licensing process. This will reduce the
availability of advice for New Zealanders.
Introducing a senior adviser licence might
encourage these advisers to stay in the industry

Disagree. It would be arbitrary to treat advisers differently
based on age. Existing AFAs will have two years from the
start of the new regime where they can continue to provide
advice without meeting the new competency requirements.
During this period they will need to obtain a transitional
licence if they wish to provide advice as a financial advice
provider, or become engaged by a Financial Advice Provider
with a transitional licence. The process for obtaining a

Transitional licensing
7.6

# (sub-pts
27
5A & 5B)

Alan Clarke
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for a few more years. Also introduce an interim
licence to prevent a sudden shortage of
advisers. The senior adviser licence would be
available to advisers with ten years of
experience, over 62 years old, for a maximum of
five years, ending by 2026 and covering adviceonly not managing investment portfolios of
DIMS.

transitional licence will not be onerous.

7.7

sch 1 (sch 4
cl 71-73)

Departmental
submission

It is intended that applicants will need to apply
for transitional licences before the start date of
the new regime (so that financial advice
providers can obtain a licence in order to be able
to operate from day one of the new regime).
Once the new regime commences, financial
advice providers should only be able to apply for
full licences.

We recommend amending the Bill to make it clear that the
transitional licence application window is limited so that
transitional licence applications must be made before the
start date of the new regime.

7.8

sch 1 (sch 4
cl 72)

Chartered
Accountants
Australia New
Zealand

The date for expiry of the transitional licensing
period and safe harbour, following which all
industry participants would need to be engaged
by a firm with a full licence and meet the new
competence and education standards, should
not be confirmed until further details of the
standards requirements are determined by the
Code Working Group.

Disagree. The Bill provides for a two-year transitional period
where firms can operate under a transitional licence and
existing industry participants can rely on the safe harbour
provisions. This should give firms ample time to adjust to the
code of conduct standards. In addition, it is intended that
there will be at least nine months from the code of conduct
being approved to the start of the new regime, which should
provide sufficient time for industry to prepare for the new
registration requirements. The fact that this date is being set
by Order in Council means that the timing can be extended if
required.

7.9

sch 1 (sch 4
cl 72(2)(b))

Departmental
submission

This provision allows a provider to hold both a
transitional licence and a full licence, if the
restrictions of these licences differ. However, it
would be undesirable for a provider to be
providing the same type of financial advice
under two different licences.
For example, an entity has a transitional licence
that covers credit advice and insurance advice.
Then within the two-year transitional period they

We recommend amending the Bill so that if a full licence
covers the same type of financial advice as the transitional
licence, then the transitional licence does not apply in relation
to that type of financial advice.
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Submission
are granted a full licence that covers insurance
advice (but not credit advice). We suggest that
the entity’s transitional licence should no longer
apply in relation to the insurance advice, but that
it would continue in force in relation to the credit
advice, until the two-year expiry date of the
transitional licence.

7.10

sch 1 (sch 4
cl 73)

Share NZ

Believes that the FMA should be satisfied that
the financial advice provider was “reasonably
capable” of providing the financial advice
services that the transitional licence covers.
Transitional licences should not be so easy that
anyone can get one – the process should have a
sufficient level of rigour.

Disagree. The purpose of the transitional licensing regime is
intended to be simple in order to bring existing market
participants into the regime and to provide the FMA with an
indication of who is in the market. It will also subject market
participants to new conduct and client-care duties when the
regime takes effect.

7.11

sch 1 (sch 4
cl 74(1)(a))

Departmental
submission

This clause requires that in the case of
transitional licences covering authorised bodies,
the FMA must be satisfied that there are
arrangements in place to ensure that a licensee
will maintain appropriate control over the
authorised body.
Transitional licensing is intended to allow the
existing population to continue to provide
services for a transitional period while full
licensing can be undertaken. The FMA will not
be assessing applicants’ capability in other
respects. Assessing capability in relation to
controls over authorised bodies is inconsistent
with this approach.

We recommend amending the Bill to remove clause 74(1)(a).
There are other controls in the legislation relating to
obligations of the FMA, licensee and authorised body that
ensure oversight of authorised bodies will be maintained
without the need for this requirement.

Suggest that non-QFEs should be allowed to
engage nominated representatives during
transition to continue providing class advice
through individual employees or agents that are

Agree. The intention of the transitional arrangements is to
allow firms to continue providing the type of service that they
provide under the FA Act as they transition to the new
regime. As drafted, there is a risk that some businesses will

Engaging nominated representatives
7.12

sch 1 (sch 4
cl 75)

Chapman Tripp,
Melior Law and
Regulation, The
NZ AMP Adviser
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Officials’ comments

Businesses and
Advisers
Association Inc.

not registered (as is permitted by the FA Act).

not be able to operate under a transitional licence. We
recommend amending the Bill so that non-QFEs that
currently provide class advice through employees or agents
that are not registered be able to engage individuals as
nominated representatives. This will allow those providers to
continue to give equivalent advice through those individuals
during the transitional period while subjecting them to the
new conduct and client care duties of the new financial
advice regulatory regime.

Insurance Brokers
Association NZ,
Insurance Council
of New Zealand
and Willis New
Zealand

Problem that providers that are not QFEs today
cannot engage nominated representatives
during the transition period, even though may be
appropriate that some individuals be nominated
representatives without personal liability.
Insurance Council: Otherwise non-QFEs would
need to be fully licenced as soon as the new
regime comes into force. However, it is not clear
on the proposed timeframes indicated whether it
is practical to obtain a full licence by the date the
new regime comes into force.

Noted. As in item 7.12 above, the intention of the transitional
provisions is to allow businesses to continue operating as
they were under the FA Act while they transition to the new
regime.
If a non-QFE wants to hire nominated representatives (unless
as described above) they can apply for a full licence whilst
operating under a transitional licence that has engaged
financial advisers.
The Bill has to ensure that it is easy for firms and advisers in
the transition process as well as ensuring that consumers get
greater protections as soon as possible.

The following procedural requirements in the
FMC Act should not apply for transitional
licensing.
 Section 397(1)(b) – requirement on
the FMA to have regard to whether
the applicant or its directors or
senior managers are licensed
providers or QFEs
 Section 397(1)(c) – requirement to
have regard to whether the provision
of service is merely incidental to
another licensed service.
It should also be made clearer that requirements

We recommend disapplying sections 397(1)(b) and section
397(1)(c) for the purpose of transitional licensing and making
clearer that requirements in FMC Regulations relating to
section 396 of the FMC Act do not apply.

Application of Part 6 of the FMC Act
7.14

sch 1 (sch 4,
cl 76)

Departmental
submission
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Submission
in FMC Regulations relating to section 396 of
the FMC Act do not apply.
Transitional licensing is intended to be a simple
process. Checking the above matters would
require significant FMA resource and are not
relevant to the transitional licence assessment.

Competency safe harbour
7.15

sch 1 (sch 4,
cl 78)

First Capital
Financial Services

Disagree that a new entrant does not get to use
the competency safe harbour but an adviser with
lots of experience and training does. Arguably
the experienced adviser should have less time,
not more, than the new entrant.

Disagree. The purpose of the safe harbour is to enable
existing industry participants to continue to operate, without
having to meet any new competency requirements
immediately, as otherwise the availability of advice may be
reduced while these participants upskill to meet the new
requirements. The safe harbour is not designed to make it
easier for new people to begin providing advice without
having to meet the competency requirements.

7.16

sch
# 1 (sch 4
78)

Kiwibank, New
Zealand Bankers
Association

The Bill will require financial advisers new to the
industry to meet the new competence
requirements during the transitional period
(while existing financial advisers have a 2-year
safe harbour enabling them to continue
providing advice they were previously permitted
to provide).
The Bill should be amended to allow new
financial advisers to comply with the current
standards during the transitional period (or, at
least for a portion – e.g. one year – of the
transitional period)
If it does not, there could be a period where
there is an unachievable barrier to entry, as new
qualifications may not be available or providers
may not yet have completed their own
processes and internal training requirements.

Disagree. The transitional provisions are intended to ensure
that existing industry participants can move to the new
regime relatively easily, while bringing into effect the benefits
on the new regime. When developing the code of conduct,
the code committee will need to have regard to the purposes
of the Bill, which include availability of advice, and may set
different standards that apply during the transitional period.

7.17

sch 1 (sch 4
cl 78)

Departmental
submission

The new regime allows for individuals to become
licensed as a financial advice provider, and it is
anticipated that some AFAs or RFAs may

We recommend amending the Bill so that an individual who is
licensed as a financial advice provider in the new regime, but
was formerly an AFA or RFA in the old regime, is able to
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choose to do this e.g. sole traders.
In this instance the individual would then
become a financial advice provider, and would
be giving advice as such, rather than being a
financial adviser (as the Bill prevents them from
being both). They would therefore not be
covered by the competency safe harbour as the
Bill requires a person relying on the safe harbour
to be engaged by a financial advice provider to
give financial advice on that provider’s behalf.
Note: this is different from a single adviser
business, where there is a separate legal entity
that is the business, as well as a financial
adviser.

provide advice as a financial advice provider while being
covered by the safe harbour for financial advisers.

7.18

sch
# 1 (sch 4,
cl 78(2))

Kiwibank, New
Zealand Bankers
Association

The Bill should permit the delivery of new digital
advice services during the transitional period
with the same level of compliance as digital
advice currently allowed through the FMA’s
exemption.
The Bill should allow:
- Exemptions for additional entities
within a group where one entity had
an exemption for digital advice at
the time the transitional licence was
granted but others did not
- Exemptions or acceptance of digital
advice in relation to additional
products or services, ie products
and services the provider was not
providing digital advice on before
the regime changed

Noted. As drafted, the Bill (sch 1, new sch 4, cl 78(2))
enables firms that already have an exemption under the FA
Act to continue to provide that service, but does not allow
providers that have not previously provided robo-advice to do
so under a transitional licence.
If a provider wishes to provide additional services or provide
services through additional related entities, the provider
would need to:
 seek further exemptions before the new
regime comes into force; or
 apply for a full licence covering all activities
after the new regime comes into force.

7.19

sch 1 (sch 4,
cl 78(7))

AIA New Zealand

In principle supports the two-year transition
period for existing advisers to meet new
competency requirements, but notes that it is
difficult to provide informed comment without the

Noted. The code of conduct is being drafted in parallel to the
passage of the Bill so that it can be ready as soon as
possible once the Bill is passed. The code committee has a
mandate to consult widely to ensure that those impacted by
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code of conduct being available.

the code have the opportunity to input into its development.
The Bill also allows for different requirements to be set for
transitional purposes.

7.20

sch 1 (sch 4,
cl 78(7))

AMP Financial
Services

Two years is too long for the competency safe
harbour to apply to financial advisers as this
increases the sub-optimal customer outcomes
and impacts of consumer confidence in the new
regime. Suggests extending the period before
the new regime comes into force to provide time
for upskilling in preparation for new regime.

Disagree. Any new financial advisers entering the industry
from the date of the new regime will need to meet the new
regime competency standards. The competency safe harbour
only applies to those who were RFAs or AFAs in the old
regime, and allows them to continue to give advice, only in
areas where they were permitted to give advice under the old
regime. For RFAs, this means only providing advice on
certain financial products. AFAs, who have to have been
authorised by the FMA, will be able to provide advice on
financial products that they were deemed competent to
provide advice on under the old regime. Regardless of the
safe harbour, all advisers will be bound by the new duties
and disclosure requirements introduced in the new regime,
so consumer outcomes should improve even in the
transitional period.

7.21

sch 1 (sch 4
cl 78(7))

Chapman Tripp

Submitter welcomes the transitional relief
provided to AFAs in the new clause 78 of
Schedule 4 to the FMC Act (New competency
requirements do not prevent certain persons
from continuing to give certain advice).
Also submits that, given the level of AFAs’
expertise, the transitional relief should allow
them to continue to provide services to their
clients with minimal disruption beyond the
transition period, and the two-year period in the
Bill should therefore be extended to five years.

Disagree. We acknowledge that, depending on how the code
committee sets the new competence standards, there may
be some compliance cost for AFAs. The Bill gives the code
committee the ability to set different standards that will apply
for transitional purposes.

Sch 1 (sch 4, cl 86) provides a power to make
transitional regulations to deal with unforeseen
issues that might arise during the transition. The
power and any regulations made under it can
only apply for up to 3 years after

We recommend a technical change so that the regulationmaking power applies to provisions of the FMC Act or FSP
Act that relate to implementing the changes in the Bill.

Transitional and savings regulations
7.22

sch 1 (sch 4,
cl 86)

Departmental
submission
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Submission
commencement. The clause refers to applying
or disapplying provisions of “the amending Act”,
which is technically incorrect as the relevant
provisions would have been incorporated into
the FMC Act or FSP Act.

Other transition issues
7.23

n/a

Departmental
submission

Some AFAs and QFEs may have their
authorisation under the FA Act coming up for
renewal in the period between the Bill being
passed and the FA Act being repealed.
Requiring them to apply for renewal will impose
a high burden of compliance costs on those
AFAs and QFEs at a time when they will be
considering how to structure themselves in the
new regime and applying for transitional
licences.

We propose that AFAs and QFEs due for renewal after the
Bill has received royal assent do not have to apply for
renewal and should be deemed to have their status extended
up until the date that the FA Act is repealed.

7.24

n/a

The NZ AMP
Adviser
Businesses and
Advisers
Association Inc.

QFE advisers who are also AFAs or RFAs at the
outset of transition should be able to register as
financial advisers and join a financial advice
provider – continuing to operate as usual. As an
example, at present it seems that a current QFE
adviser could become a nominated
representative but not a financial adviser. This is
especially important for current advisers who
can offer a wide range of services under a
current QFE.

Noted. QFE advisers can become financial advisers in the
transition provided they meet the relevant requirements (e.g.
register and become engaged by a financial advice provider).
Existing RFAs/AFAs can update their registrations to become
financial advisers and be engaged by their current employer
as long as that employer becomes a financial advice
provider.

7.25

n/a

Departmental
submission

Schedule 1 (cl 81) provides for financial advisers
who are currently authorised to provide
personalised DIMS under the FA Act to be
treated as holding a DIMS licence under the
FMC Act. In order to assist those financial
advisers to transition to the FMC Act regime, it
may be necessary for the Bill to include
transitional provisions.
The FMC regulations include transitional

We recommend that the Bill be amended to include
transitional provisions that apply to financial advisers
authorised to provide personalised DIMS under the FA Act
immediately before commencement. We will discuss this with
PCO, but it is intended that these could be modelled on those
in cl 6 of Sch 1 of the FMC Regulations (and given
permanent effect by FMC Act Sch 4 cl 66).
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Submission
provisions relating to those who have already
transitioned to the FMC Act DIMS regime.

Schedule 2 – Other provisions relating to financial advice services and client money or property services
Retail and wholesale clients
7.26

sch 2 (sch 5
cl 4)

Chapman Tripp,
FINSIA,
First Capital
Financial
Services,
Responsible
Investment
Association
Australasia,
Kensington Swan

Supports the alignment of the definition of
‘wholesale client’ with the FMC Act.

Noted.

7.27

sch 2 (sch 5
cl 4)

Chubb Insurance
NZ

Submit that the definition of wholesale client
should include financial advice providers.

Noted. The Bill already provides for this. Clause 54(5)
amends the ‘investment business’ category of wholesale
client in the FMC Act to include ‘providing a financial advice
service’, which would treat financial advice providers as
wholesale clients.

7.28

sch 2 (sch 5
cl 4)

Insurance Brokers
Association NZ,
Willis New
Zealand

Concerned that the new higher threshold for
wholesale client (increased from a person with
net assets exceeding $1 million to $5 million)
means that the regime will capture many
competent small businesses. Recommend
retaining the $1 million threshold for businesses.

Disagree. The Bill makes changes to the definition of a
wholesale client to ensure adequate protections for more
consumers who risked being inappropriately captured as
wholesale under the old regime (e.g. a client that is not
‘sophisticated’ and could benefit from consumer protections) .
Competent small businesses who do not want the protections
associated with being retail clients are able to certify
themselves as wholesale clients under the process in clause
41 of Schedule 1 of the FMC Act.

7.29

sch 2 (sch 5
cl 4)

Insurance Brokers
Association NZ,
Willis New
Zealand,
Insurance Brokers

Process for self-certifying as “eligible investor” (a
type of wholesale client) should be
straightforward and based on existing section
5D of the FA Act.
IBANZ disagrees that the FMC Act method of

Disagree. We think it would be confusing to have a different
opt-out process for financial advice than for other services
under the FMC Act. We think the current opt-out provisions
do not create excessive compliance cost.
Further, we consider the certification process in clause 41 of
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Association NZ

self-certifying as an eligible investor should
apply, particular if advice relates to noninvestment products like insurance.

Schedule 1 of the FMC Act is not substantially different to the
process under existing section 5D of the FA Act.

7.30

sch 2 (sch 5
cl 4)

New Zealand
Bankers
Association

The Bill should be amended to include an
equivalent clause to S5C(1)(e) of the FA Act
which treated a related body corporate of a
wholesale client as also being a wholesale
client.

Agree. We recommend that subsidiaries of wholesale clients
also be treated as wholesale clients.

7.31

sch 2 (sch 5
cl 4)

Partners Life

Recommends changing the definition of
wholesale client. Because understanding
investments, and size, do not necessitate an
understanding of all financial advice products.
Submitter recommends:
 The exclusion based on investment
activity should only apply to
financial advice products in which
the individual has experience and
should exclude insurance and
mortgages.
 “Large” investors (with high levels of
wealth or turnover) should opt-in to
being wholesale (rather than being
treated as wholesale) as they may
not understand non-investment
products.

Disagree. Using the wholesale definition used in the FMC Act
(as opposed to the existing definition under the FA Act) will
reduce the likelihood of consumers being treated as
wholesale when it might be more appropriate for them to be
treated as retail. We are also considering whether it may be
necessary to include disclosure regulations relating to
wholesale clients to reduce the risk to consumers.

7.32

sch 2 (sch 5
cl 4)

Responsible
Investment
Association
Australasia

Being a wholesale client does not necessarily
mean that knowledge around environmental,
social and governance and ethical factors are
superior to that of a retail client.

Noted.

7.33

sch 2 (sch 5
cl 4)

Russell McVeagh

“Wholesale client” should also include “close
business associates” in relation to an offer of
financial products as defined in clause 4 of
schedule 1 of the FMC Act. They are currently
excluded as wholesale clients in the FA Act and

Disagree. Financial advice to “close business associates” is
separately excluded from being regulated financial advice,
but only when given in relation to certain offers of FMC Act
financial products (see new schedule 5 clause 16).
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the market is familiar with this treatment.

Exclusions
7.34

sch 2 (sch 5
cl 7(a))

New Zealand
Bankers
Association

Exclusion for providing factual information is
narrower than in the exposure draft and may
prevent informal conversations from taking
place. NZBA has asked for clarification of why
‘factual’ was added to the provision.

We note that the equivalent provision in the FA Act did not
include the word ‘factual’. This word has been included as we
think that firms should only be able to provide ‘factual’
information to clients in order to rely on the exclusion.

7.35

sch 5 cl 7(a)

The NZ AMP
Adviser
Businesses and
Advisers
Association Inc.

Further clarity is required to distinguish between
advice and information, to avoid inadvertent
breaches of law by employees who are not
nominated representatives or financial advisers.

Disagree that further clarity is needed in the Bill. If necessary,
any further areas of uncertainty may be dealt with by the
FMA in guidance.

7.36

sch 2 (sch 5
cl 7(b))

Chatswood
Consulting Ltd

Supports the Bill allowing financial product sales
to be made without the provision of financial
advice, but notes importance of consumers
knowing that they are not receiving financial
advice. Can be confusing for consumers
accessing information online, if they interpret
this as advice or if the company gives a lot of
information that may appear to be advice, while
avoiding the costs of the advice process.
Concerned that over time the number of
companies providing advice may reduce, and
also that consumers’ confidence in advice may
reduce if they feel they were not protected when
they thought they were getting advice.

Noted. It is important for consumers to understand whether
they are getting product information or a sales transaction,
versus advice. Providers are able to themselves make clear
that certain information is not advice.
If providers are arbitraging the distinction between advice and
information by deliberately framing information a certain way,
the FMA can use its designation powers to address this.

7.37

sch 2 (sch 5
cl 7(b))

The NZ AMP
Adviser
Businesses and
Advisers
Association Inc.

Concerned that with execution-only services
consumers may lose important protections due
to the removal of the requirement for appropriate
product comparison and disclosure.

Noted. The Bill includes an exclusion for execution-only
services as we think that businesses should be able to sell
financial advice products, and do not want to stand in the way
of consumers acquiring financial advice products without
getting financial advice.

7.38

sch 2 (sch 5
cl 7(b))

The NZ AMP
Adviser
Businesses and

There is no demarcation between sales and
advice – some guidance (at least) should be
included. Leaving sales beyond the reach of the

The Bill clearly sets out the definition of financial advice and
excludes information or execution only services.
We note that the sale of financial advice products is regulated
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Advisers
Association Inc,
Chartered
Accountants
Australia New
Zealand, SIFA
Incorporated

legislative review leaves the consumer open and
vulnerable to unscrupulous activity.

elsewhere (e.g. the Credit Contracts and Consumer Finance
Act includes lender responsibility obligations that apply when
lending money to consumers).
The Bill includes regulation-making powers and provides the
Financial Markets Authority the power to designate an activity
a financial advice, to ensure that the regime is regulating the
correct activity.
The Bill also includes the duty to ensure the client
understands the nature and scope of the advice so
consumers will know if a person can only give advice on their
own product.

7.39

sch 2 (sch 5
cl 7(c))

ANZ

The Bill should give greater clarity on what does
not constitute financial advice under the new
regime – specifically, there should be clarity on
what the exemption for “making a
recommendation or giving an opinion about a
kind of financial advice product in general”
covers. Examples would be helpful.

Disagree. We think the difference between an opinion about
a specific product (e.g. a particular term deposit) versus “a
kind of financial advice product in general” (e.g. advice about
term deposits generally) is already a clear distinction. The
drafting already includes one example (“for example, an
opinion about shares generally rather than shares of a
particular company“). We cannot envisage situations where
an advice provider will not know whether the advice they are
giving relates to a particular product, or a kind of financial
advice product in general. If this did become a problem, the
FMA could provide guidance.

7.40

sch 2 (sch 5
cl 7(c))

DLA Piper New
Zealand

It appears the new clause 7(c) exclusion for
advice about a “kind of” product is designed to
encompass what was known as class advice
under the FA Act. However, it is too narrow and
will prevent providers from providing useful
information in generic terms about their products
without straying into regulated financial advice.
Providers should be able to publish brochures
and website material describing the attributes of
their products without having to be licensed. The
exclusion as drafted does not allow this as it
would be information about a particular product.
Consumers should be able to obtain information
about products without requiring regulated

Disagree. The exclusion already exists in the FA Act. It is not
trying to encompass what was previously known as class
advice as the intent is to regulate such advice. We note that
clause 7(a) of the Bill excludes the provision of factual
information from the definition of financial advice.
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Submission
financial advice.

7.41

sch
# 2 (sch 5
cl 7)

AIA, Chubb
Insurance,
Insurance Council
of New Zealand,
Kensington Swan,
New Zealand
Bankers
Association

Suggests a specific exclusion for advertisements
for financial products.
Chubb Insurance: No one viewing these would
consider it financial advice, and it is regulated by
the Fair Trading Act.
Insurance Council: It can be difficult to
distinguish between a recommendation on a
website which sells a product to consumers
(which may be advice) and information.
Suggests providing exclusion for advertisements
not specifically addressed to any person.
Kensington Swan: Advertisements for financial
products under the FMC Act are excluded from
being financial advice. Suggest the exclusion be
broadened to include advertising by other
licensed entities if the documents fall within the
scope of the FMC Act fair dealing provisions.
AIA: Exclusion should be expanded to include
communications relating to an insurance
contract by a licensed insurer which is not
personalised.

Disagree. If advertising includes recommendations about
specific products that would otherwise be captured as
financial advice, it should be regulated in the same way as
other recommendations made to a group of people.
Product providers can still advertise using factual information
only without being subject to the financial advice regulatory
regime. If necessary, the FMA could provide guidance on the
types of advertising that would not constitute financial advice.
Advertisements for financial products under the FMC Act are
treated differently as they are subject to certain requirements
under the FMC Act e.g. must note availability of product
disclosure statement.

7.42

sch 2 (sch 5
cl 7)

Insurance Council
of New Zealand,
Melior Law and
Regulation

Suggest clarifying that offers of renewal for
insurance products are not financial advice.

Disagree that there needs to be an exclusion to clarify that
offers of renewal of insurance products are not financial
advice. If an offer of renewal also includes some financial
advice, then the advice component should not be carved out
of the regime.

7.43

sch 2 (sch 5
cl 7)

Russell McVeagh

Should add an exclusion so that a person does
not give financial advice when making a
recommendation about the procedure for
acquiring or disposing of a financial advice
product (e.g. recommending using a particular
sharebroker). Such an exclusion is currently
found in section 10(3)(c) of the FA Act.

Disagree. Already covered by sch 5 cl 7(a).

7.44

sch 2 (sch 5

Trade Me

The Bill should be amended to provide an

Disagree. We think it is clear that a comparison service that
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cl 7 and 8)

Submission

Officials’ comments

exclusion for comparison tools (e.g. websites
that compare rates and features of different
products) from the definition of ‘regulated
financial advice’. Submitter proposes that:

provides only information about financial advice products
and/or recommendations about a kind of financial advice
product in general is not captured.
1. The Bill uses examples to illustrate the meaning
of a clause, and not to provide an exhaustive list
of all scenarios that would/would not be
captured. If confusion around the treatment of
comparison services became a problem, the
FMA could provide guidance.
2. We would not recommend creating a carve-out
for any advice given by a comparison service,
because if a comparison service also gave
recommendations about particular financial
advice products (e.g. “based on price and
features, we suggest you purchase this
insurance product”), then that should be treated
as regulated financial advice.
3. There are already powers to make regulations to
prescribe that certain activities are not financial
advice or regulated financial advice (refer clause
7(g) and clause 17 of schedule 5). Further, the
FMA’s designation power will allow it to clarify, if
necessary, services that should not be treated as
regulated financial advice.

1.

2.
3.

the example in clause 7 of schedule 5
be expanded to include an example on
“giving advice about a particular type of
insurance product generally”;
clause 8 be expanded to include the
provision of comparison services; and
clauses 7 and 8 be expanded to allow
for regulations to clarify activities,
services and occupations that are not
financial advice.

7.45

sch 2 (sch 5
cl 8(1))

Allianz

Advice that is ancillary to another business
activity is excluded as “regulated financial
advice”. It should also be excluded as “financial
advice”.

Disagree. Obligations only apply in relation to regulated
financial advice so not necessary to exclude ancillary advice
from being “financial advice”.

7.46

sch 2 (sch 5
cl 8(1))

Willis New
Zealand,
Insurance Brokers
Association.

Advice that is ancillary to another business
activity should not be excluded as “regulated
financial advice”. For example, this raises
concerns in relation to the sale of warranty
insurance relating to motor vehicle purchases or
travel agents selling travel insurance.

Noted. Refer to Part A of the report. We consider that the
examples of car sales people or travel agents giving advice
when selling insurance are likely not excluded under new
clause 8(1) of schedule 5.

7.47

sch 2 (sch 5

Chartered
Accountants

Strongly supports the continued exclusion in the
Bill for ancillary services and certain occupations

Noted.
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cl 8(3))

Australia New
Zealand

(such as lawyers, accountants and tax agents).

7.48

sch 2 (sch 5
cl 8(3))

Chatswood
Consulting Ltd

Overall, supports the exclusion for lawyers and
accountants only as necessary incident to
providing their other services, such as placing
modest sums held in trust in on-call deposit
accounts. However, if they do offer advice that is
not incidental to their main services they need to
meet some standards under the regime.

Noted. Refer to part A of report.

7.49

sch 2 (sch 5
cl 8(3))

Financial Advice
Code Working
Group, Partners
Life, Securities
Industry
Association and
Stakeholder
Engagement
Group

The exclusion for lawyers and accountants
should be clarified and tightened.
Stakeholder Engagement Group: Lawyers and
accountants should only be exempt in areas
incidental to the primary advice space for which
they meet relevant competency standards.
They should not be able to advise on
personalised investment for example.
Partners Life: Exclusion should be clarified with
examples as the existing provisions are broad
and open to interpretation.
Securities Industry Association: Lawyers and
accountants regularly provide unregulated
financial advice. The exclusion creates risks to
consumers. Financial advice should only be
provided by accountants and lawyers when it is
incidental to their engagement with a client. The
exclusion should be clarified that the advice is a
necessary “incident” instead of in the “ordinary
course” of the occupation.
Financial Advice Code Working Group: What is
captured under exclusion is blurred and could
undermine consumer protection. There seems to
be little monitoring of the boundary and some
exempt persons do not have the requisite
competence to provide suitable advice even

Noted. Refer to part A of report.
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Submission
where that is in the ordinary course of business.

7.50

sch 2 (sch 5
cl 8(3))

Morgan Steel
Financial Services
Ltd, Seneca
Group, SIFA
Incorporated,
Stakeholder
Engagement
Group, The NZ
Amp Businesses
and Advisers
Association Inc.

Lawyers and accountants should not be
excluded from the financial advice regulatory
regime.
The NZ AMP Businesses and Advisers
Association Inc.: Financial advice should be
consistently governed by legislation which
should assure consumers that all who offer
financial advice are subject to the same
obligations.
Morgan Steel Financial Services Ltd: It would be
unfair that a finance company operated by
lawyers is not required to disclose a conflict of
interest.
Seneca Group & Stakeholder Engagement
Group: Lawyers and accountants are not trained
to provide financial advice.

Noted. Refer to part A of report.

7.51

sch 2 (sch 5
cl 8(3))

SIFA Incorporated

Raised issue about where journalists extend into
writing personal advice columns.

Noted. As with lawyers and accountants, the exclusion in the
Bill is for activities in the ordinary course of being a journalist.
Further, as noted in Part A of the report, we have
recommended clarifying the exclusion only relates to
activities necessary to support the occupation of being a
journalist.

7.52

sch 2 (sch 5
cl 8(4))

Chapman Tripp

The current exclusion for “principal officers”
should be maintained (see section 14(1)(i) of the
FA Act), so that advice from a principal officer
(defined as a director or person who occupies
an analogous position such as a trustee or
partner) is not “regulated financial advice”.

Noted. The effect of the exclusion is maintained. The Bill in
new clause 8(4) of schedule 5 excludes financial advice
given by “directors” which is defined in the FMC Act to
include trustees, partners and others occupying comparable
positions.

7.53

sch
# 2 (sch 5
cl 8)

First Capital
Financial Services

Note the wording change of the FA Act
exemptions to include advice given by a
member of a certain occupation “in the ordinary
course of its business”. This appears less
restrictive than previous “incidental” wording.
Suggest this clause is removed as it may be

Disagree. The FA Act and Bill include two different
exemptions relevant to the submitter’s comment. The
‘ordinary course of business’ exclusion has been carried over
from the FA Act (see section 14(1)(a) to (d) of the Act and
clause 8(3) of the Bill), while the ‘incidental’ exemption has
been amended so that it only applies when advice is
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Submitter

Submission

Officials’ comments

used by law firms to provide advice outside their
knowledge and competency.

‘ancillary’ (see section 13 of the FA Act and clause 8(1) of the
Bill).
In relation to clause 8(1) we think the previous wording
(“incidental”) potentially allowed for a wider range of
unregulated advice to be given, as incidental can be
interpreted to mean “happening as a minor accompaniment
to another activity” – i.e. covering advice given at the same
time as carrying out the occupation, but not strictly necessary
for carrying out that occupation. The Bill, which excludes only
advice that is “ancillary” (necessary to support) another
business is intended to exclude a narrower range of advice.

7.54

sch 2 (sch 5
cl 10)

ANZ, BNZ,
Chapman Tripp,
New Zealand
Bankers
Association

Supports exclusion but consider it is too narrow.
Exclusion should apply to all advice given by a
lender when complying with all of the lender
responsibilities or the rest of the CCCF Act.

Disagree. There is a separate exclusion for any other
document or information that a person is required by law to
give or make available in new clause 7(f)(iv) of schedule 5.

7.55

sch 2 (sch 5
cl 10)

ANZ, BNZ,
Chapman Tripp

Requirement to “take reasonable steps to
ensure the borrower understands that the advice
is not regulated financial advice and the
implications of that” is unnecessary. It may result
in a poor customer experience and increase
compliance costs for lenders.
BNZ/Chapman Tripp: This is particularly the
case where the advice relates to several
products, only some of which are eligible for the
exclusion. It will be challenging for the adviser
and the client to differentiate between products
where the exclusion applies and products where
it does not.

Disagree. It is important that the clients understand if any
recommendations are not subject to the financial advice
regulatory regime.

7.56

sch 2 (sch 5
cl 10)

BNZ, Chapman
Tripp

The exclusion should also contain an “antidouble jeopardy” provision, so that an adviser
cannot be liable under both the new financial
advice regime and the CCCF Act regime.

Disagree. The financial advice regime and the CCCF Act
regime contain different obligations that protect against
different types of harm. A provider that breaches both should
potentially be liable under both.

7.57

sch 2 (sch 5
cl 10)

BNZ, Financial
Services

Should make clear that that advice given for the
purpose of complying with lender responsibilities

Agree. Amend clause 10(1)(a)(iii) to also exclude advice
given for the purpose of section 9C(5) in relation to credit-
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Federation, New
Zealand Bankers
Association

in relation to credit-related insurance is also
excluded.

related insurance.

7.58

sch 2 (sch 5
cl 10)

Departmental
submission

The Bill currently excludes financial advice given
“for the purpose of complying with the lender
responsibilities” under the CCCFA (10(1)(iii).
Having an exclusion for advice given “for the
purpose of complying with” the lender
responsibilities implies that advice may be
required in order to comply with the
responsibilities, which is not necessarily the
case. The exclusion also does not capture some
of the situations we consider should likely be
excluded e.g. a customer approaches a lender
seeking one type of loan. The lender declines to
provide the loan because providing the loan
would put the lender in breach of the lender
responsibilities. The lender refers the customer
to other types of loans that the lender has
available for the customer to consider.

We recommend amending the exclusion to cover advice that
is both:

given in the course of complying with the lender
responsibilities; and

either necessary for or a reasonably incidental
consequence of complying with the lender
responsibilities.

7.59

sch 2 (sch 5
cl 10)

Financial Services
Federation,
Westpac

Supports new schedule 5 clause 10 exclusion
for advice given for the purpose of complying
with lender responsibilities.
Financial Services Federation raised in oral
submission: the legislation needs to be clear that
the exemption applies to product providers, who
are already adhering to a code of conduct (the
Responsible Lending Code) but brokers are
different and should still be covered by the
financial advice regime.

Noted.

7.60

sch 2 (sch 5
cl 10)

Financial Services
Federation

Should define consumer credit contract and
credit-related insurance per the definitions in the
CCCF Act.

Disagree. Not necessary. Consumer credit contract is already
defined in cl 5 (s 6) of the Bill. Not necessary to define creditrelated insurance as there is a definition of “relevant
insurance contract” which cross-refers to the CCCF Act.

7.61

sch 2 (sch 5

National Building

Supports the retention of the exemption relating

Noted.
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Clause

Submitter

Submission

cl 13)

Financial
Capability
Charitable Trust

to not-for-profits who do not charge a fee for
their services.

7.62

sch
# 2 (sch 5
cl 14)

First Capital
Financial
Services, The NZ
AMP Adviser
Businesses and
Advisers
Association Inc.

First Capital Financial Services: Unsure if the
intent of the exemption for workplace financial
products (clause 14, schedule 5) is to carve out,
for example, advice by employers through a
workplace on KiwiSaver or similar savings
products.
The NZ AMP Adviser Businesses and Advisers
Association Inc.: Concerned about exemption for
workplace savings schemes, because
consumers may not gain an understanding of
potential product/service limitations and the
protections of the regime do not apply.

The intent of the clause is to enable employers to inform
employees of the availability of workplace savings and other
financial products made available through the workplace. We
are not aware of any issues with employers using the
exclusion to provide employees with recommendations about
the merits of different financial products available through the
workplace.

7.63

sch 2 (sch 5
cl 18)

Russell McVeagh

New schedule 5 clause 18 extends a number of
exclusions to owners, directors and employees
etc of an excluded person when acting on the
excluded person’s behalf. This extension should
also apply to wholesale clients in clause 4 as it
does under the FA Act.

Disagree. If an owner, director or employee etc. of a
wholesale client is receiving advice in the course of the
wholesale client’s business, then it should be clear that the
wholesale client is the “client” that is receiving financial
advice and that different protections apply.

7.64

sch 2 (sch 5
cl 21(b))

Chapman Tripp

The exclusion from the client money and
property provisions for licensed derivatives
issuers should apply to all derivatives issuers.
All of the relevant protections, both for retail and
wholesale clients, are already provided in the
FRC Regulations which impose custody-type
obligations on derivatives issuers (which apply
to both licensed and unlicensed derivatives
issuers). The exclusion should therefore apply to
both.

Disagree. Most of the client money and property service
obligations do not apply when the service is provided to
wholesale clients. The ability to prescribe circumstances
when the client money and property service obligations do
not apply under clause 22 of new schedule 5 can be used to
address any residual areas where there is unnecessary dual
regulation (if any).
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Requests for other exclusions
7.65

n/a

ANZ, New
Zealand Bankers
Association

There should be an exclusion for advice
provided when meeting suitability assessment
requirements in the course of offering
derivatives to retail clients under the FMC Act.
This is because retail clients are already
adequately protected by existing regulation and
this approach would be similar to the exclusion
for advice in relation to the lender
responsibilities.

Disagree. Derivatives are complex and risky products and it
is important that the protections in the Bill apply in relation to
advice about derivatives.
The lender responsibilities are also different in nature to the
suitability assessment requirements for derivatives. The
lender responsibilities are legislative obligations that apply to
lenders. In contrast, the FMC Regulations provisions relating
to suitability of derivatives are licence conditions that could
be imposed by the FMA.

7.66

n/a

Chapman Tripp

Supports the abandonment of the
class/personalised advice divide, but believes it
is necessary that “generic” advice (e.g. provided
to a class of persons) should not require the
same level of compliance as financial advice
being provided to a named individual.
An example is “research notes” by broking
houses which contain “buy” or “sell”
recommendations but are not targeted at any
individuals. Submitter considers adequate
consumer protection is provided for material like
this by the obligations on the provider to act with
care, diligence and skill and the “fair dealing”
requirements in Part 2 of the FMC Act.
Submit that the Bill should recognise that
financial advice contained in material such as
“research notes” should only be subject to the
duties in section 431K, 431L and 431M and the
fair dealing provisions in Part 2 of the FMC Act.

Disagree. The duties in the Bill are high level and we don’t
think they impose disproportionate compliance costs.
The supporting regulations and code of conduct will prescribe
the more detailed requirements. These elements will be set
with a view to ensuring they are proportionate, taking into
account the type of advice and circumstances.

7.67

n/a

Chapman Tripp

Financial advice services provided to a limited
partnership by related parties of the limited
partnership’s general partner should fall outside
the scope of regulated financial advice.
A similar exclusion to that under the FSP Act
(see regulation 5(1)(b) of the FSP (Exemptions)

Noted. To address in regulations if necessary. Unclear if
there are likely to be many instances of a related party of a
general partner providing financial advice to a limited
partnership. A limited partnership may qualify as a wholesale
client such that lesser obligations would apply to the advice.
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Regulations 2010) should be provided.

7.68

n/a

Retirement
Villages
Association

Suggest an amendment to section 107 of the
Retirement Villages Act 2003 (RV Act) and the
FMC Act so that the financial advice regime
obligations do not apply to advice in relation to
an occupation right agreement for a retirement
village. This reflects an existing exemption
regulation under the FA Act.

Disagree. If there is to be an exemption it should be dealt
with in regulations, as is the case under the current FA Act.
Dealing with such specific issues in regulations is appropriate
as it means the exemption can more easily be changed,
narrowed or revoked if issues emerge.
There may be grounds to continue the current exemption
regulation under the FA Act, as the separate regulatory
regime in the RV Act protects the interests of residents and
intending residents. The RV Act includes requirements to
disclose information to intending residents and requires
intending residents to obtain independent legal advice before
signing an occupation right agreement. It also provides a
dispute resolution system for retirement village residents.
The Committee expressed some concerns about consumer
understanding of the nature of retirement village occupation
rights. Any such issues should be dealt with under the RV
Act, which contains the disclosure regime for retirement
villages (rather than this Bill, which focuses on promoting the
quality of recommendations about financial products).

Provisions relating to the code of conduct
7.69

sch 2 (sch 5
cl 25 & cl 32)

ANZ, Fidelity Life,
Financial Advice
Code Working
Group, New
Zealand Bankers
Association,
Kiwibank

The scope or functions of the code committee
should be amended to include providing
guidance.
(NZBA/Kiwibank: the code committee should
provide guidance on an ongoing basis.
Guidance should be subject to consultation, but
not subject to Ministerial approval.)
(ANZ/Fidelity Life: The code should include
guidance on key legislative duties in the Bill.)
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Disagree. The Bill does not prevent the code committee from
including explanatory material in the code, including guidance
regarding the meeting of standards.
The FMA has a role to provide guidance on how it will
interpret the code. The code committee also has an ongoing
role to review the code from time to time, so if concerns arise
the code can be amended.
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(Financial Advice Code Working Group: Bill
should be amended to expressly permit the code
to include statements of intent, explanatory
material, guidance and examples that are to be
taken into account when interpreting the
standards.)

7.70

sch
# 2 (sch 5
cl 25 & cl 32)

ANZ

Evidence of compliance with the code should be
evidence of compliance with the key legislative
duties in the Bill.

Disagree. We do not think the code should be able to
effectively limit the statutory duties. The reason some duties
are set out in the Bill itself is because they are deemed to be
particularly important. The content of the code is currently
unknown, but regardless of what the code says, a breach of a
statutory duty, if proven, should remain a breach of law.

7.71

sch 2 (sch 5
cl 26)

Chatswood
Consulting Ltd,
Partners Life

Recommend that the members of the code
committee should together have the knowledge,
skills and experience that cover different product
types and different distribution models.

Disagree. The Bill requires the code committee to consult
with affected parties and assess the impact of their standards
on the industry. This will ensure that the views of those in the
industry are considered as part of the development of the
code.

7.72

sch
# 2 (sch 5
cl 29)

SIFA Incorporated

The Chairperson of the code committee should
not have a casting vote if there is an equality of
deliberative votes on a particular matter. This
effectively gives the Chairperson two votes

Disagree. It is the standard and acceptable practice for the
Chair of any working group or committee to have a deciding
vote to break a tie in the vote of the group.

7.73

sch 2 (sch 5
cl 32(1))

Financial Advice
Code Working
Group

Recommends that the Bill include a clause
providing that the code may provide for
standards that apply to a person who holds out
that they are lawfully able to give regulated
financial advice to a retail client.

Agree. As currently drafted, the use of “when financial advice
is given” suggests that the code standards only apply at the
moment financial advice is given. This is not the policy intent.
The intent is for the code to be able to set standards that
apply to conduct related to giving financial advice, but not
only at the time financial advice is given. For example, the
code should be able to set standards about dealing with
complaints or record keeping. Standards such as these may
need to be demonstrated before or after (not when) advice is
given.
We recommend that the Bill be amended to clarify that the
code applies to conduct by persons who give financial
advice.

86

Item

Clause

Submitter

Submission

Officials’ comments

7.74

sch
# 2 (sch 5
cl 32(1))

SIFA Incorporated

The statement defining what the content of the
code must be is not clear as to what
circumstances the code will apply in. It should
be amended as follows:
“The code must provide for minimum standards
of professional conduct that must be
demonstrated by a person who is providing
financial advice” This will put the onus on the
individual who gives financial advice.

Noted. We think that the Bill is clear that any person that
gives regulated financial advice to a retail client must comply
with the code. As per item 7.73 we recommend that the Bill
be amended to clarify that the code applies to conduct by
persons who give financial advice.

7.75

sch 2 (sch 5
cl 32 (1))

BNZ

Standards for competence, knowledge and skill
should be appropriately balanced – not set too
low but not too onerous. If this balance is not
achieved it could be detrimental to confidence in
the financial advice regime.

Noted.

7.76

sch 2 (sch 5
cl 32)

Financial Advice
Code Working
Group

References to “Code of Professional Conduct”
imply that the code only applies to natural
persons. Should clarify that code also applies to
non-natural persons.

Disagree that further clarification is needed. The duties to
comply with the code apply to any “person” who gives
regulated financial advice to a retail client. The FMC Act sets
out in clause 6 (the interpretation section) that “person
includes any entity”.
We believe the term “professional conduct” can apply to nonnatural persons (e.g. firms) as well as natural persons. We
also believe that it provides guidance to the code committee
that the code should include standards of conduct and client
care that a consumer might expect from someone who is
behaving professionally”.

7.77

sch 2 (sch 5
cl 32)

Financial Advice
Code Working
Group

Phrase “continuing professional training” is
outdated and does not reflect good practice
continuing learning. Suggest amending to refer
to “continuing professional development”.

Agree. We recommend that continuing professional
development may more accurately describe what was
intended and that the Bill should be amended to incorporate
this.

7.78

sch 2 (sch 5
cl 32)

Stakeholder
Engagement
Group

The Bill may have inadvertently set up a twotiered qualification system which defeats
purpose of level playing field – if the FMA has
approved internal training programmes.

Disagree. While the Bill allows people to meet competency
standards in different ways (e.g. through an internal training
programme) the standard that must be met is the same.

7.79

sch 2 (sch 5

FINSIA

Believes that professional ability should come

Noted. Licensing is carried out at the firm-level in order to
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from individual qualification attainment rather
than through the firm licensing processing.
FINSIA refers to FASEA (Financial Adviser
Standards and Ethics Authority) setting higher
standards for individual registration and
qualifications.

reduce costs (compared to licensing each individual adviser
within each firm). However, individuals providing the advice
will need to meet the standards set out in the code of
conduct.

7.80

sch 2 (sch 5
cl 32)

Partners Life

Legislation should allow financial advice
providers to engage individuals who are training
to meet competency requirements in the code of
conduct on a case-by-case basis to be
determined by the FMA.

Disagree. Anyone who gives financial advice should meet the
standards of competence that are to be set in the code of
conduct. Note that the code committee may set modified
standards that will apply during periods of transition.

7.81

sch 2 (sch 5
cl 33)

Partners Life

The code committee should be required to
consult with manufacturers of financial products.
Recommends adding a subclause to Schedule
2, clause 25(1)(d).

Disagree. The code committee is already required to consult
widely. Clause 33(2)(f) requires the Committee to consult any
persons affected by the Code, and clause 35(1)(a) allows for
the Minister to require further consultation before approving
the code.

7.82

sch
# 2 (sch 5)

SIFA Incorporated

There should be a prohibition in the Bill on the
Code Working Group introducing further duties
on financial advisers. Specifically, the Bill should
make clear that while the code may amplify or
explain duties expressly stated in the Bill, the
code cannot introduce new ones. This is to
prevent the code introducing new duties that
would have the force of statute without having
gone through the statutory process.

Disagree. The process the code committee is required to
follow to develop any standards for the code under the Bill is
robust. In preparing the code, the code committee must have
regard to the purposes of the Act, must consult the FMA, the
financial advice industry and consumers, and allow an
opportunity for anyone affected by the code to make a
submission on the code. They must also prepare an impact
analysis of the code and a summary of submissions made on
the code and publish these. Finally, the code must be
approved by the Minister, who also has the ability to require
further consultation or submissions if he considers the
process has been inadequate. This process provides a
thorough and robust development and examination
framework for the standards developed under the code,
which will have statutory force once finalised.

Complaints and disciplinary proceedings
7.83

sch 2 (sch 5
cl 46(3)(d))

Consumer NZ

Want the maximum fine imposed by FADC to be
increased to provide a better deterrent.
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Disagree. $10,000 was the maximum fine under FA Act. We
did not hear concerns about this amount during review.
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Schedule 3 – Transitional, Savings and related provisions inserted into FSP Act
7.84

n/a
#

Cygnus Law

If clause 64 is not substantively amended, a
transitional period should be provided so that
those businesses impacted because they do not
have the required number of clients are able to
adjust.

Disagree. The commencement dates for the relevant
provisions will be set in a manner that allows relevant
businesses to adjust.

7.85

sch 3 (sch
1AA cl 2)

Departmental
submission

Clause 2 of this schedule currently provides six
months for providers newly within scope of the
FSP Act to become registered from the date
section 7A comes into force.
We think that a longer timeframe may be more
logical, as it may make sense for these
providers to apply for registration on the new
FSPR using the new registration categories
(rather than update them after a few months).
Therefore it may make sense for this transitional
provision to expire six months after the new
financial advice regime comes into force.

We recommend amending clause 2(3) to provide for the
clause to cease to apply on a date specified by Order in
Council, which shall not be earlier than six months after the
date on which section 7A comes into force.
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Table 8: Matters not covered by the Bill
Item Submitter

Submission

Officials’ comments

8.1

Andre
#
Poyser

The Bill should address concerns relating to: financial
professionals who are given client instructions which in the
professional’s view would result in financial harm to the client;
risks associated with particular investments; professionals
who advise non-nationals; limiting the investment risk of
banks and other deposit-taking institutions.

Out of scope. The matters raised are governed by other regimes
(e.g. the FMC Act governs disclosure requirements in relation to
the sale of investment-type financial products)

8.2

Chris MacKay

Concerned that mortgage advisers are being restricted from
accessing bank mortgages for clients due to banks requiring
customers to access mortgages directly with the bank or not
accepting business from mortgage advisers with clients
seeking low value ratio mortgages.

Noted. Banks are free to choose how to distribute their products
and make commercial decisions about how to manage their risk.

8.3

Financial
#
Advice
New Zealand,
SIFA
Incorporated

The issue of direct property investment also needs to be
looked into.
Financial Advice New Zealand: The ‘investment’ property
sector sees thousands of New Zealanders receiving advice in
many instances from real estate agents (or other property
investment self-styled ‘experts’ who are not subject to any
regulatory regime at all) who most certainly do not follow an
advice process.

The Bill regulates advice on financial advice products which does
not include property, but does capture advice relating to
mortgages. Property investment schemes are covered by the
FMC Act. Also note that real estate agents are subject to their
own regulatory regime and code of conduct.

8.4

Gareth
#
Vaughan

It is an issue that company agents are be able to establish
New Zealand companies and register financial service
providers for clients who can also be based almost anywhere
the world.

Noted. Many legitimate companies are established by agents.
There could be significant impact on legitimate companies if
restrictions were placed on the use of agents. Government
agencies also already conduct checks of company agents. This
area will continue to be monitored.

8.5

Gareth
#
Vaughan

It is an issue that once deregistered from the FSPR,
companies are able to remain as New Zealand registered
companies or continue offering financial services.

Noted. Deregistration from the FSPR does not affect a company’s
entitlement to be registered as a company. If it has ceased to
carry on business, it may be removed as a company from the
register.

8.6

Gary
#
Wills

Stores should be prevented from selling credit for purchases
under $1,000.

Out of scope. The CCCF Act regulates the provision of consumer
credit. A review of that Act is currently underway.

8.7

Melior Law and

Raised in oral submission: International Monetary Fund

Noted. A review of insurance contract law is underway. It will
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Submission

Officials’ comments

Regulation

identified issues with regulation of non-advised sales of
insurance.

consider whether there is a need for greater regulation of
insurance.

8.8

MinterEllisonRu
#
ddWatts

Once the legislation has been finalised, it will be important for
the FMA to provide guidance on the difference between a
digital advice service and a DIMS. This would be consistent
with recommendations from regulators from the International
Organization of Securities Commissions, but not a substitute
for clear law.

Noted.

8.9

The
# Exercise
Association of
New Zealand
Incorporated

Suppliers of services under long-term contracts acting in the
ordinary course of a non-finance business, e.g. gym
contracts, might be required to register under the FSP Act as
a creditor under a credit contract. Regulations should provide
an exemption.

Out of scope. To be considered when developing regulations if
necessary.

8.10

The
# NZ AMP
Adviser
Businesses and
Advisers
Association Inc.

Some advisers have clients who reside overseas but hold
financial products from New Zealand. These clients require
advice on their existing products and services, which no
foreign adviser could provide, but the legislation prevents this
happening. Submitter requests that this be considered and
addressed.

Disagree. The Bill does not prevent financial advisers in New
Zealand from providing financial advice to clients not based in
New Zealand. Additionally, it does not prevent financial advisers
from outside New Zealand providing financial advice to clients
outside of New Zealand about financial products from New
Zealand.

8.11

Westpac

Raised in oral submission: it is appropriate that family trusts
and investment property are not subject to the Bill.

Noted.

Item Submitter

Commissions
8.12

Citizens Advice
Bureau and
Consumer NZ

Recommend that the Bill includes a ban on commissions and
other conflicted remuneration in the financial advice sector,
as this is the only means of ensuring that financial advice will
not be influenced by how much an adviser will earn.

Disagree. A ban on commissions and other conflicted
remuneration would reduce access to financial advice for
individuals who are unable, or unwilling, to pay for it. The Bill
includes universal duties of conduct and client care, including a
duty to give priority to client’s interests, and disclosure
requirements that are to be set in regulations. It is intended that
the disclosure regulations will improve transparency of conflicts of
interest, including commissions and other conflicted remuneration,
giving consumers the information that they need to make informed
financial decisions.

8.13

Melior Law and
Regulation

High rates of commissions are an issue. The Commerce Act
1986 prohibits product providers from getting together to

Noted that high rates of commissions are an issue.
Disagree that officials should obtain an authorisation from the
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Item Submitter

Submission

Officials’ comments

discuss and agree to lower commissions. Suggest that
officials obtain authorisation from Commerce Commission for
product providers to discuss this.

Commerce Commission for product providers to discuss this.
Providers should seek authorisation themselves if necessary, if
they consider the public benefits of any prohibited discussions
may outweigh any potential competitive harms.

Comments about disclosure (to be dealt with in regulations, not the Bill)
8.14

AMP Financial
Services,
Consumer NZ,
QBE Insurance

Strongly supports there being a requirement in regulations to
disclose details of the sources of remuneration to improve
transparency and help a client assess any potential conflicts
of interest.

Noted. Disclosure requirements are to be prescribed in
regulations. MBIE is currently developing the requirements and
released a discussion document on 10 April and will take into
account stakeholder feedback.

8.15

# Gully
Bell

Recommend that the disclosure requirements for those
relying on the competency safe harbour require financial
advisers to disclose that the fact that they have been granted
a transitional licence does not mean that they meet the new
competence standards.

Noted. Disclosure requirements are to be prescribed in
regulations. MBIE is currently developing the requirements and
released a discussion document on 10 April and will take into
account stakeholder feedback.

8.16

BNZ, Chapman
Tripp, New
Zealand
Bankers
Association,
Seneca Group

Disclosure must be able to work in practice – it needs to
flexible and adaptable, with a focus on achieving positive
customer experiences.
It needs to set out the principles, but leave the design and
delivery method of disclosure to the advice provider.
Flexibility will be needed to deal with simple transactions.

Noted. The disclosure regulations are currently being developed
and it is intended that there will be sufficient flexibility to enable
effective disclosure for different advice situations, while ensuring
that consumers have the information that they need.

8.17

Boutique
Advisers
Alliance, G3
Financial
Freedom,
Stewart
Financial Group,
Stewart Group
Wellington

Transparency of remuneration is extremely important.
Financial adviser firms and robo-advice platforms need to be
operating under the same rules. It is essential that brokerage
is disclosed and that all and any margins on Forex, TTs,
margin lending, call account balances, trail commission of
managed funds, IPO commission and incentives, and soft
dollar remuneration are disclosed. The disclosure of fees is
an essential part in the decision-making process. The fees
earned by the adviser, and any other costs incurred by the
client, should be presented prior to engagement.

Noted. Disclosure requirements are to be prescribed in
regulations. MBIE is currently developing the requirements and
released a discussion document on 10 April and will take into
account stakeholder feedback.

8.18

Charlie Charters

The legislation needs to require an adviser to declare where
any money is being invested on a client’s behalf in order to

Noted. Disclosure requirements are to be prescribed in
regulations. MBIE is currently developing the requirements and
released a discussion document on 10 April and will take into
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Item Submitter

Submission

Officials’ comments

put the client’s interests first.
The submitter recommends that the provider articulates the
investment strategy followed by the investment instrument,
reports the active share component for any non-tracker
funds, and reports which country and companies funds are
invested in.

account stakeholder feedback.

8.19

Citizens Advice
Bureau

Views disclosure as important, but notes that it puts the onus
on the consumer to make decisions about the management
of conflicts of interest.

Noted. Disclosure helps consumers make informed financial
decisions. However, the Bill does not rely on disclosure alone to
address the conflicts of interest. It requires anyone who gives
financial advice to put the interests of the client ahead of their
own.

8.20

Craigs
Investment
Partners

Supports more consumer-friendly disclosure, including
disclosure of when advice is limited only to a firm’s own
products.

Noted. Disclosure requirements are to be prescribed in
regulations. MBIE is currently developing the requirements and
released a discussion document on 10 April and will take into
account stakeholder feedback.

8.21

John Devery

Opposed to being required to disclose commissions as
consumer may find them excessive without having regard to
the amount of unpaid work conducted by many financial
advisers. The submitter believes that requiring the disclosure
of commissions will result in advisers leaving the industry.

Noted. Disclosure requirements are to be prescribed in
regulations. MBIE is currently developing the requirements and
released a discussion document on 10 April and will take into
account stakeholder feedback.

8.22

First Capital
Financial
Services,
Seneca Group

Disclosure requirements need to be simplified.

Noted. Disclosure requirements are to be prescribed in
regulations. MBIE is currently developing the requirements and
released a discussion document on 10 April and will take into
account stakeholder feedback.

8.23

MinterEllisonRu
ddWatts

This duty (new section 431Q) is intrinsically linked to the duty
to prioritise client’s interests. This duty should require clear
disclosure of any remuneration or payments derived by
nominated representatives for transparency and ease of
assessing any conflicts between the payment and the
interests of the client. Disclosure of payments and incentives
should be quantifiable so it can be objectively assessed by
the FMA.

Noted. Disclosure requirements are to be prescribed in
regulations. MBIE is currently developing the requirements and
released a discussion document on 10 April and will take into
account stakeholder feedback.

8.24

New Zealand
Bankers

Disclosure should be simple, clear, concise and meaningful
to consumers.

Noted. Disclosure requirements are to be prescribed in
regulations. MBIE is currently developing the requirements and
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Submission

Association

released a discussion document on 10 April and will take into
account stakeholder feedback.

8.25

Stakeholder
Engagement
Group, First
Capital Financial
Services,
Financial Advice
New Zealand,
Seneca Group,
The NZ AMP
Adviser
Businesses and
Advisers
Association Inc.

The consumer must be able to identify the nature and status
of the provider, the responsibilities of the person representing
the product provider and be informed of the relationship
between a product provider and the person making the
recommendation. If they only deal with one provider, this
needs to be made clear.

Noted. The Bill includes a duty on anyone giving financial advice
to ensure the client understands the nature and scope of the
advice. Disclosure regulations are currently being developed. It is
intended that limitations on the nature and scope of the advice
that can be provided, including any limitations on the number of
product providers that can be dealt with, will form part of the
requirements.

8.26

Stakeholder
Engagement
Group, Seneca
Group

Note that people who are unable to consider a client’s
existing product, if it is that of a different provider, pose a risk
to clients who might not understand the risk of replacing
financial products. In these situations the client should
receive a warning that they are not getting advice.

MBIE is currently developing the disclosure regulations and is
considering whether there should be additional disclosure
requirements when replacing financial products.

Comments on the content of the code of conduct (outside the Bill – to be decided by the code committee)
Context: Under the new regime financial advice will be subject to a new code of conduct, which will set the standards of competence, ethics and client-care.
To expedite development of the code, the Government appointed a Code Working Group to develop the code in parallel with the legislative process. Under
its terms of reference, the Code Working Group must consult with all parties who have an interest in the code. Once the Bill is passed and in force, the Code
Working Group will become the code committee and once drafted, the code will need to be approved by the Minister of Commerce and Consumer Affairs.
8.27

AIA New
Zealand

Concerned that the requirements in the code of conduct
might push experienced and capable advisers out of the
industry, largely due to concerns about the cost and time
involved with compliance. This would be contrary to the Bill’s
purpose of ensuring the availability of financial advice. The
Bill should specifically require the Code Working Group to
take this potential adverse consequence into account in
developing the code of conduct.

Noted. The Bill requires the code committee to have regard to the
main and additional purposes of the FMC Act in preparing the
draft code (including the availability of financial advice). The code
committee is also required to prepare an impact analysis that
describes how the proposed standards contribute to, or detract
from, the purposes.

8.28

BNZ

The code should allow optionality for achieving new
competence standards. BNZ supports high standards for

Noted. The code of conduct will set minimum standards of
competence and will include one ‘deemed-to-comply’ method of
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Item Submitter

Submission

Officials’ comments

quality advice, however it is important that financial advice
providers have the option to determine how they will ensure
that those providing advice on their behalf meet the new
competency standards of the code. The code should permit
advice providers to utilise in-house training.

meeting any competency standard. The FMA may recognise
internal training procedures when considering whether to grant a
licence.

8.29

Boutique
Advisers
Alliance, G3
Financial
Freedom,
Stewart
Financial Group,
Stewart Group
Wellington

Minimum education levels should be set to continue the path
of professionalising the industry. This could be done in a
stepped manner, starting at the current level for AFAs.

Noted. This is a matter for the code committee when developing
the code of conduct, rather than the Bill.

8.30

Chapman Tripp

It is important that the standards in the new duty in section
431H are set at the right level: too low and clients will be
inadequately protected; too high and the adviser industry
may be reluctant to advise in all but straightforward scenarios
(reducing the availability of advice).
It would also be beneficial for businesses and individuals to
have flexibility in how they meet the new standards. For
example, the code of conduct should permit the use of inhouse training where appropriate.

Noted. This is a matter for the code committee when developing
the code of conduct, rather than the Bill.

8.31

Chapman Tripp

The code of conduct should recognise that the competency
requirements for advice on straightforward products (such as
general insurance) should be suitable to that product. Setting
the bar too high (or having the bar at the same level for all
products) will make it more difficult for consumers to access
advice and more costly for providers to provide fit-for-purpose
advice.

Noted. This is a matter for the code committee when developing
the code of conduct, rather than the Bill.

8.32

Chapman Tripp

The objectives of appropriately calibrating the standards and
providing flexibility would both be served by releasing the
draft code of conduct soon. This will allow industry to
comment at an early stage, helping the code committee to
set standards at an appropriate level and build a flexible

Noted. This is a matter for the code committee when developing
the code of conduct, rather than the Bill.
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Item Submitter

Officials’ comments

Submission
regime which is workable in practice. The earlier drafts are
made available for consultation, the more robust and
productive this process is likely to be.

8.33

Chapman Tripp

AFAs should not be required materially to retrain, if at all, in
relation to their existing business practices.

Noted. This is a matter for the code committee when developing
the code of conduct, rather than the Bill.

8.34

Chartered
Accountants
Australia New
Zealand

Appropriate recognition should be given to the existing
knowledge, skills, experience, education qualifications,
training and ethical standards of members who will provide
financial advice subject to the new code of conduct (such as
financial planners who are not in public practice as
accountants).

Noted. This is a matter for the code committee when developing
the code of conduct, rather than the Bill.

8.35

Consumer NZ

The minimum qualification standard should be higher than
the current level for AFAs which is insufficient.

Noted. This is a matter for the code committee when developing
the code of conduct, rather than the Bill.

8.36

Craigs
#
Investment
Partners

If nominated representatives can give the same types of
financial advice as financial advisers, then they should have
to meet the same competency standards.

Noted. This is a matter for the code committee when developing
the code of conduct, rather than the Bill.

8.37

Financial
#
Advice
New Zealand

The Code Working Group should set competency standards
for each type of financial advice – risk insurance, general
insurance, lending and mortgage advice, investment and
financial planning – at levels appropriate to the sector.

Noted. This is a matter for the code committee when developing
the code of conduct, rather than the Bill.

8.38

First
# Capital
Financial
Services,
Financial Advice
New Zealand

The minimum standards In the new code should be
commensurate with what is in the AFA code. The logical
benchmark for competency would be the current NZQA level
5 certificate.

Noted. This is a matter for the code committee when developing
the code of conduct, rather than the Bill.

8.39

New Zealand
Bankers
Association

Code standards need to be clearly defined and not be overly
burdensome as this may reduce access to advice. Financial
advice providers should have flexibility to determine how their
advisers will achieve the new competency standards.

Noted. This is a matter for the code committee when developing
the code of conduct, rather than the Bill. Note that the code
committee must have regard to the purposes of the Bill (including
ensuring the availability and quality of financial advice) that
describes how the proposed standards contribute to or detract
from those purposes and must prepare an impact analysis.

8.40

Partners Life

Recommend a new duty that requires providers of financial
advice to ensure that their clients continue to receive ongoing
financial advice as their needs change. This should also

Disagree that an additional statutory duty is required or that oneoff instances of financial advice should not be allowed.
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Item Submitter

8.41

Responsible
Investment
Association
Australasia

Submission

Officials’ comments

apply to existing financial advisers as part of the transitional
arrangements.

Providers will have an obligation to ensure that clients understand
the nature and scope of advice. This will mean that providers
cannot give clients the impression that they will be providing
ongoing advice, where this is not the case.

It is important the code of conduct and supporting measures
seek to guide advisers on minimum expectations surrounding
the collection and provision of advice related to client’s ESG
(environmental, social and governance) and ethical interests.
The Bill and the code need to define a “good client outcome”.

Noted. This is a matter for the code committee when developing
the code of conduct, rather than the Bill.

Monitoring of nominated representatives
8.42

AIA New
Zealand, New
Zealand
Bankers
Association and
Securities
Industry
Association

Concerned that there is no way to prevent a nominated
representative who acts inappropriately from moving from
one provider to another.

Disagree. Refer to Part A.

8.43

AIA New
Zealand, New
Zealand
Bankers
Association

In order to reduce the likelihood of nominated representatives
moving from one employer to another:

AIA suggests that the Bill should include a register of
nominated representative, or an express statutory
power to allow the release of information about
behaviour by one financial advice provider to another.

NZBA suggests that a regulation making power be
inserted into the Bill to allow for regulations to be made
that will require:
o
financial advice providers to obtain written
references before hiring a nominated
representative
o
financial advice providers to give a written
reference on request, and to revise references.

Disagree. Refer to Part A.
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Licensing requirements
8.44

Boutique
Advisers
Alliance, G3
Financial
Freedom,
Stewart
Financial Group,
Stewart Group
Wellington

A cyber policy should be detailed as a requirement of a
licence. Client data is increasingly at risk of cyber-attack and
advisers have a responsibility to protect the integrity of that
data. If there is a suspected or actual breach, the FMA and
clients should be notified immediately.

Noted. This could be considered by the FMA at licencing.

8.45

Chartered
Accountants
Australia New
Zealand

There is uncertainty about the licensing costs for individual
financial advisers. Concerns that if costs are too high, this will
have an adverse and unfair impact on independent advisers
as well as small and medium sized businesses, which is
disproportionate to the scale of their operations.

Noted. Individual advisers and small firms have an important role
to play in providing access to quality financial advice.
Consideration of compliance costs relative to business size will be
taken into account in the development of regulations for licensing
fees, registration requirements, and FMA levies. It is likely that we
will propose a tiered structure to levies that is proportionate to
business size so that smaller firms are not unfairly disadvantaged.

8.46

Consumer NZ

Concerned that there are no mandatory requirements for
professional indemnity insurance.

Noted. We do not think that this should be a legislative
requirement as it may impose undue compliance cost on the
industry. However, the FMA is developing the licensing
requirements that will apply in the new regime and may consider
the need for professional indemnity insurance as part of this
process. We think that inclusion in licencing requirements is more
appropriate than including detailed requirements in the primary
legislation as it provides greater flexibility.

8.47

New Zealand
Bankers
Association,
Westpac

Would encourage the FMA not to reintroduce the
requirements for an adviser business statement. New
Zealand Bankers Association suggests licensed entities
should have similar obligations that currently exist under the
FMC Act.

Noted. This is for the FMA to consider in designing licensing
requirements.

8.48

Westpac

Submitter presumes an applicant will be able to agree an
effective date for their full licence to ensure a smooth
transition from the requirements of the transitional licence to
the full licence.

Noted. This is for the FMA to consider in designing licensing
requirements.
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Comments on need for guidance
8.49

QBE Insurance

Want guidance to be provided regarding how the regulator
expects to enforce duty provisions during the transition
period. As with the competency provisions, it would seem
appropriate that there be some enforcement limits for ‘willing
compliers’ who are working to transition their businesses
under a very short timeframe.

The FMA has published its enforcement policy as well as
regulatory response guidelines describing how it will enforce
breaches of financial markets legislation. As always, the FMA will
be focussing on conduct that poses the most significant risk to the
development of fair, efficient and transparent markets.

Dispute resolution schemes
8.50

Citizens Advice
Bureau,
Consumer NZ

Raised in oral submission: Recommend reducing the number
of dispute resolution schemes to one. The current system
promotes competition among schemes meaning that
schemes might be lenient in their findings. Also, as the
schemes are funded by members they do not actively
promote their services in order to keep costs down.

Disagree. During the review of the FA Act and the FSP Act, MBIE
found no harm resulting from the existence of multiple dispute
resolution schemes. However, we identified some inconsistencies
in the scheme rules and will work with the schemes address these
if they might result in consumer harm.

8.51

Consumer NZ

Wants to see the jurisdictional limit raised for disputes about
financial services.

Noted. The jurisdictional limit (currently $200,000) for schemes is
set in the scheme rules. We will work with the schemes to
determine if any changes to the jurisdictional limit are desirable.

Comments on Territorial Scope
8.52

Chapman Tripp

The territorial scope for the custody regulations should be
altered to exempt offshore custodians holding client assets
solely offshore, where the only connection to New Zealand is
the location of the client. We are conscious that this is
outside the scope of the Bill, but would like it to be
considered when the replacement regulations to the custody
regulations are drafted. Our experience has been that
offshore providers find compliance with our regime somewhat
frustrating, especially when they are already heavily
regulated offshore.
The replacement regulations to the FA (Custodians of FMC
Act Financial Products) Regulations 2013 should be
amended to exempt the categories of wholesale client in
clauses 3(2) and 3(3) of Schedule 1 to the FMC Act.
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Noted. To be determined in custody regulations.

Item Submitter
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Submission

Amendments to other legislation requested
8.53

Chapman Tripp

Definition of “financial institution” in the AML/CFT Act should
align with the updated definition of financial services in the
amended FSP Act.
Suggests amending the AML/CFT Act’s definitions to align
with the ultimate position reached in the Bill, as that will
reflect the most “up to date” policy position. We appreciate
that this may be outside the scope of the Bill, but we believe
it is a matter which should be strongly considered, given the
level of uncertainty we believe this mismatch has created for
financial sector participants.

Noted. Outside of the scope of the Bill. We do not consider that
the definition of ‘financial institution’ in the AML/CFT Act should be
aligned with the definition of ‘financial service’ in the FSP Act.
While some of the purposes of the FSP Act are similar to those of
the AML/CFT Act, the two Acts serve different purposes and it
may not be appropriate to use the same definition. For example,
the FSP Act will include ‘financial advice services’. Under this
definition all financial advice providers would be captured
including those who only provide advisory services and do not act
as intermediaries for transactions.
It is not the intention of the AML/CFT Act to capture generic
advisory services so this definition would inadvertently capture
services that present no/low money laundering/terrorist financing
risk.

Requirement to review the legislation
8.54

8
Financial
Advice
.
New
Zealand
3
6

The Bill should be revisited once competence requirements
(in the code of conduct), disclosure requirements and
licensing requirements are known.
Raised in oral submission: the legislation cannot adequately
keep up to date with what should constitute advice and the
Code Working Group should be given a mandate to update
this definition as necessary.

Disagree. Note that there is a degree of uncertainty regarding
some of the requirements but we would not recommend changing
the primary legislation based on the details of the processes
referred to by the submitter. We do not think that a statutory
review is necessary.
MBIE and the FMA have an ongoing role to monitor the
implementation and effectiveness of the regime. The Bill also
allows for regulations or designations to be made where it might
be necessary to clarify the regulatory perimeter.

Staff should be permitted to continue to use their day-to-day
job titles when interacting with clients.

Noted. The Bill does not prevent this as long as they are not
holding out that they are a nominated representative or financial
adviser when they are not.

Other matters
8.55

New Zealand
Bankers
Association,
Westpac
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